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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 23,997 


DISTRICT OF COLUMBIA, 
Appellant, 
v. 
ALLEN BERENTER, ET AL., 


Appellees. 


No. 24,003 


ALLEN BERENTER, ET AL., 
Cross Appellants, 
Ve 
DISTRICT OF COLUMBIA, 


Cross Appellee. 


On Petition For Review Of A Decision 
Of The District Of Columbia Tax Court 


BRIEF FOR THE DISTRICT OF COLUMBIA 
This case has previously been before this Court | on cross 


motions for summary reversal and summary affirmance, which 
motions were denied on July 31, 1970. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


STATEMENT OF iso) Se 


In the opinion of counsel for the District of Columbia, 


the issues presented herein are: 

4. Was not the Tax Court's decision in favor of the 
taxpayers in Appeal Docket No. 23,997 incorrect because, as 
stated in the District's motion to dismiss the taxpayers' 
petition, the Tax Court lacked jurisdiction over the appeal 
since the taxes complained of had not been paid in full prior 
to the filing of the petition in the Tax Court? 

2. Was not the Tax Court's decision in Appeal Docket 
No. 24,003 correct in denying the taxpayers' motion to amend 
the petition so that the decision in that case would govern 
the taxable year 1970 and all subsequent years even though 
the taxpayers had not met the procedural review requirements 


of the applicable taxing statute? 


2(a) 


REFERENCES TO RULINGS 
1. “Ruling and Order on Motion to Dismiss Petition", 
D.C. Tax Court Docket No. 2072, June 19, 1969, app. 36-61. 
2. "Decision", D.C. Tax Court Docket No. 2072, 


January 13, 1970, App. 110-115. 


STATEMENT OF THE CASE 


On December 30, 1968, Allen Berenter, Allen Morris, 


Max Leder, David Hornstein, the General Partners of Towne 


| 
Towers Associates, a limited partnership, hereinafter 


referred to as "taxpayers", filed a petition in| the District 
| 

of Columbia Tax Court to " * * * protest a Real Estate Tax 

Assessment for the fiscal year 1969 made pursuant to Section 


47-708, District of Columbia Code. * * * " The petition 
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identifies the properties as lots 29 and 934 in square 212. 
The taxes in controversy are real property taxes on the 
described lots for the fiscal year 1969. The petition stated 
in essence that the valuations of the properties were 
excessive, although no particular valuation was placed on the 


properties here involved, nor did the petition state the 


amount of taxes that had been paid prior to filing the 


petition. (App. 3-8.) 

The District thereafter filed in the Tax Court a 
motion to dismiss the petition on the ground that the Tax 
Court lacked jurisdiction for the reason that the taxpayers 
had failed to pay all the real property taxes complained of 
prior to the filing by them on December 30, 1968, of their 
petition. (App. 32-) The record in this case indicates 
that the taxpayers paid the first half of the real property 
taxes on September 30, 1968, and the second half of the real 
property taxes on March 26, 1969. (App. 62-68.) 

On June 19, 1969, the Tax Court denied the District's 
motion to dismiss although counsel for the District had cited 
Greenstein v. District of Columbia, D.C.T.C. Order dated 
May 10, 1962 (affirmed without opinion by the United States 


Court of Appeals for the District of Columbia Circuit on 
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February 13, 1963). (App. 48,61.) The District then filed 
its answer to the petition and the taxpayers, on October 10, 


1962, filed a "Motion For Leave To Amend Petition." The 


Tax Court deferred its ruling on the motion and the case 


| 
was heard on the merits on October 20, 1969. (App. 74, 69.) 
As the Tax Court in its decision stated, counsel for 
| 
the taxpayers and counsel for the District stipulated that 


" * * * Mr. F.E. Diamond, a qualified fee 
appraiser in the District of Columbia, personally 
present at the hearing, would testify that in 
his expert opinion the appraised value of the 
Towne Towers Apartments for purposes of D. C. 


real estate tax for fiscal year 1969 is | 


$1,173,250 and of the Aristocrat Apartments 
is $884, 000, rather than, respectively, 
$1,280,581 and $1,029,944 at which eae said 
properties were assessed. * * * " (App. 62.) 
The District presented no evidence and elected to 
| 
| 


stand on its "Motion To Dismiss" which was grounded on the 
lack of jurisdiction of the District of Columbia Tax Court 


to hear the proceeding on the merits. 


On January 13, 1970, the Tax Court handed down its 


decision in which it said: 


"1.  Petitioners' motion for leave to 
amend be, and hereby is, denied. 
| 


"2, Respondent's motion to dismiss, 
re-presented at the hearing herein, be and, 
hereby is denied. The Ruling and Order on 
Motion to Dismiss issued June 19, 1969 is | 
hereby incorporated herein by reference. 
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73. Petitioners shall have and recover 

from the District of Columbia the sum of 

$7,598.25 plus statutory interest, on account 

of excess taxes paid on the properties more 

fully described in the petition herein, for 

the fiscal year 1969.7 (App. 115.) 

The District and the taxpayers then filed Cross- 
Petitions For Review Of A Decision Of The District Of 
Columbia Tax Court. (App. 115-117.) 

On March 26, 1970 this Court granted the motion of the 
taxpayers to consolidate the cross appeal and appeal, each 
of which had been filed on March 11, 1970. 

On March 30, 1970 the District and the taxpayers filed 
a joint motion to extend the time within which to file the 
brief and joint appendix and requested the Court to grant 
additional time for both parties to file their petitions for 
summary relief. This motion was granted on April 27, 1970. 

Thereafter the District filed on April 24, 1970 a 


combined motion for summary reversal in docket number 23,997 


and for summary affirmance in docket number 24,003. The 


taxpayers thereafter, on May 4, 1970, filed their combined 
motion for summary affirmance in docket number 23,997 and 
for summary reversal in docket number 24,003. On July 31, 


1970 this Court denied all motions. 


ARGUMENT 


I 


The Tax Court lacked jurisdiction over the 
taxpayers' appeal because the taxes complained 
of had not been paid by them in full prior 

to the filing of a petition in the Tax Court 


The language of the statute authorizing an appeal in 


real property tax matters appears in Section 47-709, D.C. 
| 
Code, 1967, and is as follows: | 

" * * * Any person aggrieved by any assess- 
ment, equalization, or valuation made may within 
ninety days after October 1 of the year in which 
such assessment, equalization, or valuation is 
made, appeal from such assessment, equalization, 
or valuation in the same manner and to the 
same extent as provided in sections 47- -2403 and 
47-2404: Provided, however, That such person 
shall have first made his complaint to the 
Board of Equalization and Review respecting 
such assessment as herein provided, except | 
that, in case of increase of valuation of teal 
property over that for the immediately preceding 
year, where no notice in writing of such increase 
of valuation is given the taxpayer prior to 
March 1 of the particular year, no such complaint 
shall be required for appeal." 


Section 47-2403, D.C. Code, 1967, which provides the 
| 
for appeals to the Tax Court, reads: | 
"Any person aggrieved by any assessment. 
by the District against him of any personal- 
property, inheritance, estate, business- | 
privilege, gross-receipts, gross- earnings, | 
insurance-premiums, or motor-vehicle-fuel tax 
| 
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or taxes, or penalties thereon, may, within 
ninety days after notice of such assessment, 
appeal from such assessment to the board, 
provided such person shall first pay such 
tax, together with penalties and interest 

due thereon, to the collector of taxes of 

the District of Columbia. The mailing to 

the taxpayer of a statement of taxes due 
shall be considered notice of assessment with 
respect of such taxes. The board shall hear 
and determine all questions arising on said 
appeal and shall make separate findings of 
fact and conclusions of law, and shall render 
its decision thereon in writing. The board 
may affirm, cancel, reduce, or increase such 
assessment.” (Underscoring supplied.) 


With the exception of the requirement that a person 


complaining of a real property tax assessment must first seek 


review before the Board of Equalization and Review, the 
procedure for an appeal to the Tax Court in real property 
tax cases is identical with the procedure prescribed for appeals 
in other District tax matters. In all such cases, Section 47- 
2403 of the Code requires that the person aggrieved 
" * * * shall first pay such tax, together 

with penalties and interest due thereon, to 

the collector of taxes of the District of 

Columbia. *** ” 
The authority of the Tax Court is to " *** affirm, cancel, 


reduce, or increase such assessment." and, according to 


Section 47-2407 of the Code, 
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"Any sum finally determined by the [Tax 
Court] to have been erroneously paid by or 
collected from the taxpayer shall be refunded 


by the District to the taxpayer from its | 

annual appropriation for refunding erroneously 

paid taxes in said District.” (Underscoring 

supplied.) | 

If the Tax Court can assume jurisdiction in a case 
where only a portion of the tax assessment has been paid by 
the taxpayer, it would be difficult, if not impossible, for 
the Court to make a final determination of the matter in issue. 
Only in the event that the Tax Court concluded that no tax 
was due from the taxpayer, or that the partial see was 
at least equal to or exceeded the taxpayer's total liability 
for taxes, would it be possible for the Tax Court to enter a 
final decision, other than by a type of declaratory judgment 
which is not authorized by statute. Thus, only in an extreme 
case where the Tax Court concludes either that no tax 
whatsoever is due from the taxpayer or that the partial 
payment exceeds the taxpayer's total liability for tax, would 
it be possible to apply the refund requirement of Section 
47-2407 of the Code. 
Real estate taxes and personal property taxes may be 


paid semi-annually in equal installments in the months of 


September and March (Section 47-1209, D.C. Code, 1967). If 
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they are not so paid, the statute provides for the addition 
of a penalty to continue during the period of the delinquency. 

Although certain District taxes, including real property 
taxes, are payable on the installment plan, if the taxpayer 
so elects, no such election is permitted where the taxpayer 
contests the assessment by a proceeding in the Tax Court. 
In all such cases the total tax assessed must be paid before 
the proceeding is instituted. There is but one exception 
to this requirement, and that exception appears in connection 
with the payment of taxes on real property claimed to be 
exempt. In Section 47-801e of the Code it is stated: 

"Any institution, organization, corporation, 

or association aggrieved by any assessment 

of real property deemed to be exempt from 

taxation under the provisions of sections 

47-801a, 47-801b and 47-801ic to 47-801f may 

appeal therefrom to the Board of Tax Appeals 

for the District of Columbia in the same manner 

and td the same extent as provided in sections 

47-2403 and 47-2404: Provided, however, That 

payment of the tax shall not be prerequisite to 

any such appeal.” (Underscoring supplied.) 

The foregoing provisions of the statute relating to 


District tax appeals make it clear that it is the entire 


tax, and not a portion of it, which must be paid as a 


prerequisite to an appeal to the Tax Court, a fact which has 


been the subject of consideration in prior cases before 
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| 
this Court. In 1951 in Industrial Bank of Washington v. 


District of Columbia, 88 U.S. App. D.C. 233, 188/F.2d 46, the 


| 
Court noted that the requirement of payment of a| disputed tax 


is clearly jurisdictional and in its opinion referred to 
District of Columbia v. McFall, 88 U.S. App. D.C. 217, 188 
F.2d 991, where a similar statement had been med. 

The Committee Reports on H.R. 10066, 75th Congress, 
3rd Session, which became the Act of May 16, 1938, and added 
Title IX to the District of Columbia Revenue act of 1937 
establishing the then Board of Tax Appeals, contained no 


reference to the tax prepayment provision in connection with 


tax appeals. The only reference to the payment of taxes is 
found in the following paragraph contained in Senate Report 
No. 1612 accompanying H.R. 10066, 75th Congress, 3rd Session, 
dated April 18, 1938, and in House Report No. 2105, 75th 


Congress, 3rd Session, accompanying H.R. 10066 dated 
April 7, 1938, reading as follows: | 

"Any person aggrieved at an assessment | 
shall within the time prescribed in the title 
[Title IX] appeal to the Board, and from | 
the Board direct to the United States Court of 
Appeals for the District of Columbia. If | the 
Board is established, a great deal of time will 
be saved in the disposition of tax appeals, 
a certain and practical method of appeal is 
afforded taxpayers, and the payment of taxes 
will be substantially increased." 

| 
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It is probable that no reference was made in the 
Committee Reports to the requirement of full payment of a 
disputed tax as a prerequisite to an appeal because the 
statutory language was not thought to be susceptible of any 
question. Had Congress intended to permit partial payments in 


connection with District Tax Court appeals, it could easily 


have done so. It chose, however, to employ the existing 


language which states that after notice of an assessment of 
taxes, a taxpayer may appeal within ninety days therefrom to 
the Tax Court 7 * * * provided such person shall first pay 
such tax, together with penalties and interest due thereon ***," 

The requirement of the District's statute on appeals to 
the Tax Court that the person appealing " * * * shall first 
pay such tax, together with penalties and interest due thereon, 
* * *.7, is, if anything, much more definite and mandatory 
than a counterpart provision of the statute conferring juris- 
diction in federal tax matters upon United States District 
Courts which was considered in Flora v. United States, 357 U.S. 
63, 2 L.Ed.2d 1165, 78 S.Ct. 1079, affirmed on rehearing, 
362 U.S. 145, 4 L.Ed.2d 623, 80 S.Ct. 630. 

The statutory language under review in Flora was 


28 U.S.C. § 1346 (a) (1), which reads as follows: 
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" '(a) The district courts shall have | 
original jurisdiction, concurrent with the 
Court of Claims, of: 
| 

" (1) Any civil action against the 
United States for the recovery of any internal- 
revenue tax alleged to have been erroneously 
or illegally assessed or collected, or any 
penalty claimed to have been collected without 
authority or any sum alleged to have been 
excessive or in any manner wrongfully collected 
under the internal-revenue laws; * * *.' 
(Emphasis supplied.)" : 


The question in Flora was whether a taxpayer could 
maintain a suit in a District Court in a case where a 
deficiency assessment in taxes had been levied against him 
for $28,908.60, including interest, and where petitioner mace 
two payments on the assessment totaling $5,058.54, submitted 
a claim for refund of the amounts he had paid which was 
disallowed, and then filed suit for a eeoreey of those 
amounts. The Supreme Court in both its first and second 
decisions held that payment of the assessment in full was 
required before any recovery of any amount of the assessment 
could be had so that the taxpayer's failure to pay the 
entire tax assessed against him resulted in a failure of the 
District Court to acquire jurisdiction. 


Since 1951 when this Court, in Industrial | 


Washington v. District of Columbia, supra, commented upon the 
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requirement of payment of a disputed tax as being jurisdictional, 


until December 28, 1961 when such a case (Greenstein, D.C.T.C. 


Docket No. 1785) was presented, no case, other than real 
property tax exemption cases, have, so far as counsel for 
respondent are aware, ever been presented to this Court on 
appeal except where the entire tax assessed and complained of 
has been paid prior to the filing of an appeal in the District 
of Columbia ‘Tax Court. In Greenstein, supra, a petition was 
filed seeking a review of real estate tax assessments for the 
fiscal year 1962. The first half of those real estate taxes 
was paid on September 26, 1961 and the last half was paid on 
March 19, 1962. The case was heard and then decided on 
May 10, 1962, at the conclusion of the petitioner's opening 
statement. The Tax Court stated: 
"It appearing to the Court that the 

petitioners failed to pay the entire taxes 

here involved prior to the filing of the 

petition herein on December 28, 1961, it is 

by this Court this 10th day of May, 1962, 

ORDERED, that this proceeding be and 

the same is hereby dismissed for lack of 

jurisdiction.” 

The Greenstein facts are on all fours with the facts in 


the present case. In both cases, the first one-half of the 


real estate taxes was paid in September of the taxable years; 
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the petitions to the Tax Court were filed within ninety days 


after October 1 of the taxable years; the last half of the 
taxes in both cases was paid in March of the taxable years. 
This Court, by its order dated February 213) 1963 in Greenstein, 
affirmed without opinion the District of coLumbid Tax 

Court's order of May 10, 1962, which dismissed the case for 
lack of jurisdiction because the tax involved had not been 


paid in full. There is absolutely no difference between the 


two cases. 


IT 


The Tax Court properly rejected the 
taxpayers' motion to amend their petition 


so as to include all subsequent tax 
years which would include the fiscal 
year 1970 


On October 10, 1969, the taxpayers filed a motion for 


leave to amend the petition which had been previously filed 


in the Tax Court on December 30, 1968. The purpose of this 

motion was to have the original petition apply to all fiscal 

tax years subsequent to the fiscal year 1969. (app. 69-70.) 
Rule No. 11(a) of the Rules Of Procedure Before The 


District Of Columbia Tax Court provides as follows: 
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"(a) General.--A motion for leave to amend 
a pleading shall state reasons for granting it 
and shall be accompanied by the proposed amendment.” 
(Underscoring supplied.) 
The taxpayers did not submit with their motion any 


specific proposed amendments to their petition. They simply 


asked for general relief and did not, therefore, comply with 


the Rules of the Tax Court which relate to amended and 
supplemental pleadings. 
Section 47-702, D.C. Code, 1967, provides as follows: 


"Assessments of real estate in the District 
of Columbia for purposes of taxation shall be 
made annually in the same manner and subject 
to the same limitations as heretofore provided 
by law for making biennial assessments of real 
estate in said District.” (Underscoring supplied.) 


This section of the Code is abundantly clear in that it states 
that assessments for real estate tax purposes in the District 
of Columbia are to be made annually and must be so made for 
each fiscal year. Paragraph (C) of petitioners' motion states 
as follows: 
7(C) The Petitioners take the position 

that an adjustment in the assessment by this 

Court would effectively entitle them to 

adjustments for all years subsequent thereto 


which were paid upon the same erroneous 
assessment.” (App. 69.) 
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| 
In the opinion of counsel for the District this statement, 


as contained in paragraph (C) of the taxpayers’ motion, is 
in and of itself fatally defective since it apparently 
assumes, despite the express language of Section 47-702, 
supra, that there is no difference in assessments made for 


different fiscal years. Section 47-709 which deals with 
valuation of real property also calls for annual valuation, 
| 


not a continuing valuation. That section reads in pertinent 
part as follows: 


" * * * The valuation of said real | 
property made and equalized as aforesaid | 
shall be approved by the Commissioners not 
later than July 1, annually, and when 
approved by the Commissioners shall constitute 
the basis of taxation for the next succeeding 
year and until another valuation is made according 
to law, * * *." (Underscoring supplied.) | 


The effect of the motion for leave to amend, if it had been 


granted by the Tax Court, would be to destroy the heart of 


real estate tax assessments. The very purpose of valuation 


upon which assessment is based is to allow for the upward 


and downward variations that real property values undergo 
| : 
in a changing economy. Today, as we all know, real estate 


values have almost consistently gone upwards at ia very fast 
| 


pace. However, as is well known, there have been times when 
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the value of real property has also dropped alarmingly. It 
is not hard to imagine that the taxpayers would never make 
the argument they do if the present real estate market was 
in a downward trend since they would be paying taxes on a 
prior value no longer relevant. The converse of this is also 
equally true. 

The motion for leave to amend the petition is also 
defective in another area in that it quite candidly states 
in paragraph (B) of the motion as follows: 

™(B) The Petitioners have not filed a 

protest concerning the fiscal year 1970 

assessment since the assessment was identical 

to the 1969 assessment which was under protest 


herein.” (App. 69.) 


Section 47-2405, D.C. Code, 1967, requires that prior to any 


appeal from assessment of real property taxes a complaint 


shall have been first made to the Board of Equalization and 
Review. By their own admission the taxpayers have not done 

so, and the effect of the granting of their motion to amend 
would be to by-pass this requirement of the statute which 
constitutes an administrative remedy which must be exhausted. 
The taxpayers did not appeal to the Board of Equalization 

and Review and have thus failed to exhaust their administrative 


remedies. 
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CONCLUSION 
Based upon the foregoing it is respectfully submitted: 
(1) That this Court should reverse the Tax Court's 


denial of the District's "Motion To Dismiss” and remand the 


| 
case with instructions that the petition be dismissed, and 


(2) That the decision of the District of Columbia 


Tax Court, as it relates to the taxpayers’ motion for leave 
| 


to amend, is in all respects correct and in accordance with 


the Law and should be affirmed. 


HUBERT B. PAIR . 


Acting Corporation Counsel, D.C. 


HENRY E. WIXON 
Assistant Corporation | Counsel, D.C. 


ROBERT E. MC CALLY 
Assistant Corporation cose D.C. 


Attorneys for the District of Columbia 
District Building 
Washington, D.C. 20004 


October 12, 1970 
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Decision of the District of Columbia Tax Court . 
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DISTRICT OF COLUMBIA TAX COURT 


ALLEN BERENTER 

ALLEN MORRIS 

MAX LEDER 

DAVID HORNSTEIN, 
General Partners of Towne 
Towers Associates, a Limited 
Partnership, 
Principal Office Address: 

1420 N Street, N.W. 


Counsel: Jules Fink, Esq. 
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| 
Address: 8720 Georgia Ave. 
Silver Spring, 
Maryland 20910 
| 


DOCKET NO. 2072 
| 
| 
| 
Petitioners, | 
Ve 


DISTRICT OF COLUMBIA, 


Respondent, 


DOCKET 
Proceedi 
Real Estate 
$8,798.25 


Petition filed-Certificate of service. 


Motion to Dismiss Petition- Certificate of service. 


Petitioners' Opposition to Motion to Dismiss-Cer- 
tificate of service. | 


Ruling and Order on Mation to Dismiss Petition- 
Certificate of service. 


Stipulation 


Hearing set for September 25-Certificate of service. 
I 


2 
Sept 9 | Respondent's motion for extension of time to file 
Answer-Certificate of service. Motion granted 
September 10, 1969. 
Sept , Hearing set over from September 25 to October 20. 


Oct 10 | Petitioners' Motion for Leave to Amend Petition- 
Certificate of service. 


Oct 14 Answer of Respondent-Certificate of service. 

Oct 14 . Respondent's Memorandum in Opposition to Peti- 
tioners* Motion for Leave to Amend Petition- 
Certificate of service. 


_ Order Deferring Ruling on Motion for Leave to 
| Amend Petition-Certificate of service. 


, Hearing-Henry E. Wixon, Esq., and Robert E. McCally, 
Esq., for Respondent. 


_Petitioners' Reply to Memorandum in Opposition to 
_ Petitioners’ Motion for Leave to Amend Petition- 
Certificate of service. 


Final Order of Court. 


_Decision-Certificate of service. 


, Petition for Review filed by Respondent- 
Certificate of service. 


|Cross-Petition for Review filed by Petitioners- 
Certificate of service. 


Designation of Record-Certificate of service. 


FILED | 
DECEMBER 30, 1968 


DOCKET NO. 2072 

PETITION : 

The above named Petitioners appeal from an Leoesoment 

of taxes against them, and aver as follows: | 


1. The Petitioners are General Partners of 'and Agents 


for Towne Towers Associates, a Limited Partnership, and are 
duly authorized to bring this action which affects the Limited 
Partnership property known as Towne Towers apartments, 1420 
N Street, N. W., Washington, D. C., and Aristocrat Apartments, 


1440 N Street, N. W., Washington, D. C. The principal office 


address of the Limited Partnership is 1420 N Street, N. W., 


Washington, D. C. | 
| 


2. This Petition is filed to protest a Real Estate Tax 
Assessment for the fiscal year 1969 made pursuant. to Section 
47-708, District of Columbia Code. Petitioners have complied 
with the provision of Title 47-2405 by first filing their 
complaint with the Board of Equalization and Review. On 
May 6, 1968, the Board acted upon both Petitions, No. 69-681, 
Square 212, Lot 29, and Petition No. 69-682, Square 212, Lot 
834 by reducing the Assessments proposed for Fiscal Year 1969. 


The reduction was arrived at by adjusting the assessment of 
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the buildings by $50,000.00 and $60,000.00 respectively. 
Copies of the Notices from the Board of Equalization and 
Review are attached hereto and incorporated herein by 
reference as Petitioners' Exhibits 1, 2, and 3. 

3. For the purpose of clarity, the property referred 
to by the Board in Petition No. 69-681, i.e., Square 212, 
Lot 29, contains additional lots 30, 31, 32, 33, 106, 107, 
108, the assessed value of which were not changed. This 
property was improved by a 10-story High-Rise Apartment 
Building known and hereinafter referred to as the Aristocrat 
Apartments, located at 1440 N Street, N. W., Washington, D. 
Cc. 

The property referred to by the Board in Petition No. 
69-682, i-e., Square 212, Lot 834, has been given this tax 
Lot number after consolidation. This property was also 


improved by a 10-story High-Rise Apartment Building known 


and hereinafter referred to as the Towne Towers Apartments, 


located at 1420 N Street, N. W., Washington, D. C. 
4. The amount of tax in controversy is as follows: 
(a) On TowmeTowers Apartments: The Petitioners 
claim excess taxes charged of $3,219.93 per year. 
This was arrived at by subtracting from the 


current assessment of $1,280,581.00, 65% of the owners 
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appraised value of $1,805,000 (or $1,173,250). The dif- 


ference of $107,331.00 is multiplied by the current tax 
rate of $3.00 per $100.00 assessments. 

(b) On the Aristocrat Apartments: The Petition rs 
claim excess taxes charged of $5,578.32 per year. 

This was arrived at by subtracting from the 
current assessment of $1,029,944, 65% of the owners appraised 
value of $1,360,000 (or $844,000). The ieee caschor 
$185,944.00 is multiplied by the current tax rate of $3.00 
per $100.00 assessment. | 

Petitioners' total claim of excess taxes 
charged on both properties is $8,798.25 per year. 

5. The Petitioners assign the following reese 

(a) The assessment is based upon a nae value 
established by the Assessors in part on a cost basis. This 
valuation exceeds that which a fully informed purchaser 
(acting voluntarily) would pay for the property, pacers the 
return would be less than he could obtain on similar invest- 
ments elsewhere. 

(b) The Assessors' valuation is based in part upon 


two (2) other downtown high-rise apartment sales in the area, 


and neither sale was an arms length transaction. ‘These two 
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(2) sales were used by the Assessor after confirming them 


with adjusted sales comparison of properties located in out- 


lying areas of the City, which areas are not representative 
of the downtown area. 

{c) The basis of the assessment is required by 
Statute to be at Full and True Value. This has heretofore 
been construed by the taxing authorities to mean "conserva- 
tive market'value". In this case, the basis of the estimate 
of market value has been distorted by the Assessors' final 
estimate of value and hence the assessment which has hereto- 
fore been based upon 55% to 65% of fair market value is in 
excess of these limits. 

6. Statement of facts upon which Petitioners rely as 
sustaining assignments of error are as follows: 

(a) The owners contend that the cost method is 
not legitimate because the income produced by the property 
would not warrant the costs of constructing the property in 
todays market. 

(b) The owners further contend that the two (2) 
sale comparisons of downtown apartment buildings are not 
similar because they were not arms length and both properties 


are better located than subject property. Oral testimony at 
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the Hearing before the Board of Equalization and Review fully 
supported this contention. In addition, sales of similar 
properties located outside of the downtown area, while in- 
dicative of value, are not conclusive enough for the valua- 


tion of subject property. 


(c) The owners contend that the only valid method 


for appraising subject properties is the income approach to 
value, because income producing properties are purchased by 
investors on the basis of a fair rate of return based upon 
the cash flow of the property which may be affected by the 


| 
purchasers' income tax position. Because of the many varia- 
| 
| 
tions caused by the differences of debt service and income 


tax considerations of potential investors, the net income 
| 
before depreciation and debt service is capitalized by a 


| 
rate desired by investors in similar income producing 
| 
properties. 
| 
(d) At the Hearing before the Board, the owner 


submitted Appraisals of both properties, dated March 15, 


1968. Recognizing that the assessment is based upon the 


valpe of the property as of December 31, 1967, the owners 


| 
offered and the Board accepted from the Appraiser who pre- 


| 
pared the appraisals testimony on the adjusted valuations. 
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To assist the Court and District of Columbia, we have had 
adjusted appraisals formally prepared, copies of which are 
attached hereto and incorporated herein by reference as 
Petitioner's Exhibits 4 and 5. 
7. The Petitioners seek the following relief: 

(1) A reduction in the assessment of Towne Towers 
to $1,173,250.00 from $1,280,581.00. 

(2) A reduction in the assessment of the Aristo- 


crat Apartments to $844,000.00, from $1,029,944.00. 


(3) The Petitioners request such other and further 


relief as the Court may deem just and proper. 
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EXHIBIT NO. 1 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION | 
- | 
FINANCE OFFICE i nary TO: 
PROPERTY TAX DIVISION soanp OF ZQUALIZATION AND Rev’ 
| @O08 2010 EU NICIPAL CENTER. 
| 2GO INOIANA AVE.. H.W. 
| @ASUINGTON. 0. C. ZO001 


« Mr. Jules Fink 

Wender Building 

"2026 Eye Street, N. W. 
Washington, D. C. 20006 


Dear Mr. Fink: 


The Board of Equalization and Review for the Dis:rict of eset: 
having duly considered the Appeul frum Real Estate Assess sent of th 
| - 
above-named pctitioner, finds that an adjustment in the assessed vaiu> 3° 


the property described above shall be made as follows: 
| 


Assessment Proposed Fiscal Year 1960 


Assessment as «qualized by the Board sf 
Equalization and Review for Fiscal Year 1969 


Land Buildin 


Very truly yours, 
| ¢ 


=? . 
: 


wa zy 

eon EEG is > we pl atm 
Alternate Chiatvaias 
Board of Equalization and Review 


Exhebir Fl 


| 
FP-149 (Rev. 12-67) | 
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EXHIBIT NO. 2 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


@eruy 10: 
BOARD OF EQUALIZATION AND REVIEW 
BOON BOD MUNICIPAL CENTER. 
300 IncIAMA Ave... H. Ww 
Waseincron, 0 ¢. sonar 


Mr. Julies Fink Petition No. 69-681 

Wender Buildizg Date May 6, 1968 

2026 Eye Street, N. W. 

Washington, D. C. 20006 Petitioner Allen ; 
Berenter 


Dear Mr. Fink: 


The Board of Equalization and Review for the District of Columbia, 
having duly considered the Appeal from Real Estate Assessment of the 
above-named petitioner, finds that the assessed value of the property is in 
equ2l and uniform proportion to other assessments and that the assessed 
value as determined ty the Assessor indicated below, is hereby sustained. 


Assessed Vz2lue Fiscal Year 1969 


Land 
$29, 249 
33, 155 
34, 581 
35,991 
22,971 
22,971 
22,971 


Very truly yours, 


Alternate Chairman 
Board of Equalization and Review 


CX bt oo a 
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EXHIBIT NO. 3 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
CEPARTMENT OF GEWERAL ADMINISTRATION | 


| <7 v0 


8048F OF EGUALIZATION AND REVIEW 
woom sere Suma, CENTER 


Mr. Jules Fink Petition No. 49-682 

Wender Building Square 212 

2026 Eye Street, N. W. Lot 834 

Washington, D. C. 20006 Date 6, 1968 
Petitioner A Yen 

Dear Mr. Fink: : Berenter 


The Board of Equalization and Review for the District of Columbia, 
having duly considered the Appeal from Real Estate Assessment ofthe 
above-named petitioner, finds that an adjustment in the assessed value of 
the property described above shall be made as follows: 


Assessment Proposed Fiscal Year 1969 


Buildin 


Assessment as equalized by the Board of 
Equalization and Review for Fiscal Year 1969 


Very truly yours, 


Bsa A Chae 


Alternate Chairman' 
Board of Equalisation end Review 


.. a= 169 Gav. 12-67) 
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EXHIBIT NO. 4 


APPRAISAL REPORT 


Aristocrat Apartments 


1440 N Street, N.W. 


Washington, D.C. 


for 


yr. Allen Berenter 
as of 


December 31, 1967 


ee L 


ESTABLISHED 1892 


B.ESAUL CO. 


Mortgage Bankers ~Tealtors, | 


925 FIFTEENTH STREET, N. W.- WASHINGTON, D. C. 20005 


Noverber 7, 15538 


NATIONAL 8-2100 


Mr. Allen ferentcr 
Eos: 1193 
Rockville, Maryland | 
Aristoczrac Arortrents 
Vashincton, D.C.) 
fl 


Dear tir. Berenter: i 
AS per your request, I have made an appraisal of the above 
references prorerty located at 1440 N Street, N.W. ‘The purpose 
of the apzraisel was to establieh a market value. it is ny 
uncorstanding that this appraisai will be used in an appeal of 
a real estate tax assessment. fherefore, in this instance, I 
believe the income apnroach is the mest valid method upon which 
to base an estimate of the present value as of December 31, 1957. 


n | 
As a result of my computations uscd in this approach to 
value, it is my opinion market value in fee, on an unfernished 
basis, as of Deecreer 31, 1957 is: 


ONE NILLICI TRIS HUSDRED SIXTY THOUSAND POLIARS 
($1, 350, 000) | 


Thies valve is based upon a 133 apartment units and 5,300 
rental square feet of office space. A 555 vacency in rent loss 
@llowance yields an effective ince:sc of $236,579. | 

| 

Operating exgenses shew) in my repert are stabilised, based 
upon the actual expenses of the prorarty listed to Fellect normal 
ovorating expenses for a dewatown apartment house building with 
a mixture similar to the referenced prorerty. Exployse apartments 
are not shown as ineese producing; therefore no charges are made- 
in the exoanses fer ennloyce units. These stabilized exnens2s 
Cilfer semoewnat Frou the rast exponse execricnes ordinarily bocauss 
eopluicned rvenerty his boca eperated in conjunction with the adjacent 
Qowne Powers Arartmants. The stabilized expenses chown are based 
upon the operation of the building as a single unit. 

| 


MORTGAGE LOANS - PROPERTY MANAGEMENT — INSURANCE — SA 


an e . AY i A 


sx. Allen Berenice Aricteevet Aportucnts 


Rn amaylsic o> real estate tas purpoces is also in 
the report. 


I an plensed te have hod zn opsortunity to be of seouvice 
- to you. = 


i theszelye 57 ( \. 


Abn 45 6 Nek 
ancic E. Disond 


MALUE._ ESTIMATE 


In my opinion, the value of the 133 unit apartment 


house containing 5,800 sq. ft. of office space located at 
1440 M Street, W.W., Washington, D.C. is 


OSE MILLION THREE HUNDRED SIXTY THOUSAND DOLLARS 
($I, 360, 000) 


November 6, I968 


nts concerning some of the data, con- 
ysis of subject property: 


Apartment, Parking and Office income was from a schedule 
furnished by the owner. These rentals are accepted after com- 
parison with the rentals of comparable properties as of Dec. 
1, 1967. : 


EXPENSES 


The expense statement has been adjusted to eliminate 
capital expenditure items, as well as items considered by your 
appraiser 2s unnecessary for the operation of the building. : 


Vacancy - A charge of 5% of Gross Schedule Income is 
made for vacancy and rent loss. Historically 
this percentage is low for subject building 
but is considered average for air-conditioned 
highrise apartment buildings in Washington. 


A charge of 3% of collected rents (Effective 
Gross Income) was typical for comparable 
buildings in December, 1967. 


CAPITALIZATION RATES 


The capitalization rate is composed of two parts: Over- 
all Capitalization Rate indicating a value at which subject 
would sell, plus a capitalization rate reflecting the real es- 
tate tax in the District of Columbia. 


A normal Capitalization Rate as of December, 1967, would 
range from a low of 8.75% to a high of 9.25%. In this case your 
appraiser uses the lower end of the range oz 8.75%. 


The tax rate for subject in December, 1967 was $2.90 per 
$100 of assessment. Assessments on an average were based on 65% 
“of market value. Capitalization rate for real estate taxes is 
therefore computed (on the next page) as follows: 


$2290 x 65% = 
ee 12885% 
100 


Kaa overall rate as above B.75% 


Total Capitalization Rate 10:635% 


Using 10.65% 


ECONOMIC ANALYSIS 


Gross Apartment Income per Exhibit A. 
Income fron office Space 
Income from Parking Space 


Laundry and Miscellaneous 


"otal Gross Schedule Income 


Less Vacancy and Rent Loss Allowance (5%) 


Effective Gross Income 


Less expenses per Exhibit B 


Bet Income Before Depreciation 


Capitalized @ 10.64% including 


Real Estate Taxes, Interest, -Depreciation 


ESTIMATED VALUE $1,369,000 


$ 204,900 
30,000 
11,220 

—2.200 

$ 249,020 

-__12,450 

$ 236,570 

“22.005 


$ 144,569 


$1,357,417 


- 


TAX ANALYSIS 


Taxcs can be computed in the following manncr: 


Value $1, 360, 000 


Indicated Assessment © 65% $ 884, 000 


1967 Tax Rate per $100 assessment $2.90 


Indicated Taxes $25,636.00 
| 
If taxes of $25,636 are added to the expenses shown in 
Exhibit B, expenses total $117,641. These expenses yiold a net 
income of $118,929 which capitalized at 8.75% yields an indicated 
value of $1,359,188, which is rounded to $1,360, 000. : 


EXHIBIT A 


Schedule of Monthly Apartment Rents on an Unfurnished Basis As of December 31, 1967 


$126 $126 $126 $126 1,910 
128 122 124 128 i,799 
128 125 128 127 1,938 


128 128 130 128 1,955 
128 129 (combined)129 1,945 
130 0=—:130 130 130 1,982 
126 126 125 128 1,795 
131 131 130 130 2,008 

x 132 132 1,743 


TOTALS 1,006 1,125 1,141 1,025 1,017 1,421 1,169 1,157 1,147 1,249 1,025 1,158 1,138 1,150 1,147 17,075 


Total Annual Rental $204,900 a pee 


EXHIBIT B 


Management 
Advertising 
Management Fee (3%) 
Resident Managers 
Miscellaneous 


Total Management 
Accounting, legal 
Electricity 
. Exterminating 
Fuel 

Gas (cooking) 
Janitorial Service 
Miscellaneous 
Salaries 
Swimming Pool 
Telephone 

Trash 

Water 


- Total Operating Services 


k : 3 Maint 
Air conditioning, Heat 
Decorating 
Electrical Repairs 
Elevator Contract 
Other Repairs 
Janitorial Supplies 


Total Repairs 
Insurance and Taxes 


Insurance 
Payroll Taxes 
Personal Property Taxes 


Total Insurance and Taxes 


-——POTAL OPERATING EXPENSES : ; $ 92,005 
———— 
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EXHIBIT NO. 5 


APPRAISAL REPORT 


Towne Towers Apartments 
1420 N Street, N.W. 


Washington, D.C. 


‘for 


Mr. Allen Berenter 
as of f 


pecember 31, 1967 


CGitthiners’ Fphebd ca 


B.F SAUL CO. 


ESTABLISHED 18692 
Mortgage Bankers ~Lialtors, 
| 
925 FIFTEENTH STREET, N. w.~ WASHINGTON, D. c. 20005 


Noverbor 7, 16638 


= 
NATIONAL” 88-2100 


Ne. Allen Berenter 
Box 1188 
Rockville, Maryland 


| 
RS: Towne Towers apartment 
oF, on 


Dear Mr. Berenter: | 


As per your request, I am enclosing an apprisal on the 
above referenced Property. The purpose of the apprisal was to 
establish a fair market. It is ny understanding that you plan 
to use this appraisal in an appeal of your recent real estate 
tax assessment increase. Therefore, in this instance I believe 
the income approach is the most valid method in which to} base 
an estimate of the present value. | 


As @ result of ry computations by this approach to value, 
it is my opinion the market value fee on an unfurnished basis 
as of December 31, 1967 is: | 


ONE MILLION EIGHT HUNDRED FIVE THCUSAND DOLLARS | 
($1,805, 000.00) 


| 
| 
based uvon a 14) aportrent units and 
t of office area. No charges were made 
Ployce units since they were not shown 
6 vacancy in rent less allewance| yields 


Aristocrat Apartments, expenses 
to reflect norral expenses necessary for the operation of] a 
downtown apartment house 


i 
| 

MORTGAGE LOANS - PROPERTY MANAGEMENT — INSURANCE — SALES 
| 


Towne Towers Apartmonts 


perty ic an 


; Following an economic anaylsis of the pro 
anaylsis of the real estate taxcs. 


Ian pleased to have had an opportunity to be of service 
to you. 


ancis 5. Dimond 


VALUE ESTIMATE 


In my opinion, the value of the 141 unit apartment 


house containing two floors of commercial space located at 


1420 N Street, N.W., Washington, D.C., is 


ONE MILLION EIGHT HUNDRED FIVE THOUSAND DOLLARS 
($1, 805,000.00) 


November 6, 1968 


The following is an economic analysis of income and expenses 
of subject. The following are comments concerning some of the 
Gata: : 


INCOME 


- 


Apartment, Parking, and Office income was from a schedule 
furnished by the owner. These rentals are accepted after com- 
parison with the rentals of comparable properties as of December 
31, 1967. 


EXPENSES 


The expense statement has been. adjusted to eliminate capital 
expenditure’ items: as well as items considered by your appraiser 
as unnecessary for the operation of the building. 


In addition your appraiser has eliminated from the income 
one apartment unit as an employee unit. Because this building 
is operated in conjunction with the adjacent apartment building 
it has not been necessary to provide two employee units. How- 
ever anyother owner of the property would have to provide two 
units. 


Vacancy - A charge of 5% of Gross Schedule Income is made 
for vacancy and rent loss. Historically this 
percentage is low for subject building but is 
considered average for airconditioned highris 
apartment buildings in Washington. 


A charge of 3% of collected rents (Effective Gross 
Income) was typical for comparable buildings in 
December, 1967. 


SAPITALIZATION RATES 


The capitalization rate is composed .of two parts: Overall 
Capitalization Rate indicating a value.at which subject would 
sell, plus a capitalization rate reflecting the real estate tax 
in the District of Columbia. : , 


A normal capitalization rate as of December, 1967, would 
Yange from a low of 8.75% to a high of 9.25%. In this case 
your appraiser uses the lower end of the range or 8. 75%. | 

The tax rate for subject in December, 1967 was $2.90 per 
$100 of assessment. Assessments on an average were based on 


65% of market value. Capitalization rate for real «eke taxes 
-is therefore computed as follows: 


$2.90 x 65% 


1.885% 
100 


Add overall rate as above 8.75% 


Total Capitalization Rate 10.635% 


Using 10.65% 


Gross Apartment Income. (Exhibit A) 
Income from Office Space 
Income from Parking Space 


Laundry and Miscellaneous 


Total Gross Scheduled Income 


Less 5% for Vacancy and Rent Loss 


Effective Gross Income 


Less Expenses per Exhibit B 


Het Income Before Depreciation 


Capitalized @ 10.65% 


Including Taxes, Interest and Depreciation 


ESTIMATED VALUE $1,805,000 


$247,920 
49,680 
12;480 
—3.100 
$313,180 
-_15, 660 
$297,520 
=105,.390 


$192,130 


$1,804,038 


TAX ANALYSIS 


Taxes can be computed in the following manner: 


Value $1,805 000 


| 
Indicated. Assessment @ 65% 1,173,250 


1967 Tax Rate per $100 Assessment $2190 
| 


Indicated Taxes : ; $34,024.25 

: : 
If taxes of $34,025 are added to the expenses shown in SRUEDZE B, 
total expenses total $139, 415. These expenses yield a net: of 
$158,105 which a eee at 8. 75% yields an indicated value 


of $1,806,914, which is rounded to $1,805,000. 
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EXHIBIT B 
STABILIZED EXPEKSES 


Management 


Advertising 
Management Fee (3%) 
Resident Managers 
Miscellaneous 


Total Manayement 


Qperating Services 
Accounting, Legal 
Electricity 

- Exterminating 
Fuel 
Gas (cooking) 
Janitorial Service 
Miscellaneous 
Salaries ; 
Swimming Pool 
Telephone 
Trash 
Water 


Total Operating Services 


Repairs and Maintenance 


Air Conditioning, Heat 
Decorating 

Electrical Repairs 
Elevator Contract 
Other Repairs 
Janitorial Supplies _ 


Total Repairs 


insurance and Taxes 


Insurance 
Payroll Taxes 
Personal Property Taxes 


Total Insurance and Taxes 


TOTAL OPERATING EXPENSES BEFORE R.E. TAXES 


> 


FILED 
FEBRUARY 13, 1969 


DOCKET NO. 2072 
MOTION TO DISMISS PETITION 

Respondent District of Columbia moves the Court to 
dismiss the petitionm filed in the above-entitled case on the 
ground that it does not appear from the petition that the 
Court has jurisdiction to hear and determine the same. 

The basis for this motion is that the petition does not 
allege as required by Rule 7 of the Rules of Procedure Before 
the District of Columbia Tax Court, as supplemented by Appen- 
dix A to the forms attached to said rules, that the real prop- 
erty taxes alleged to be in controversy were paid by petitioners 
in full prior to the filing on December 30, 1968 of the petition 
with this Court, which said payment, pursuant to D.C. Code, 
section 47-709 (see also summary in D.C. Code, section 47-2405) 
and Greenstein v. District of Columbia, D.C.T.C. Order dated 
5/10/62 (affirmed without opinion by the United States Court 
of Appeals for the District of Columbia Circuit on February 13, 
1963), is a jurisdictional prerequisite to the maintaining of 


this proceeding. See also District of Columbia v. McFall, 88 


U.S. App. D.C. 217, 188 F.2d 991 (1951). 


* * * 


FILED 
FEBRUARY 24, 1969 


DOCKET NO. 2072 


PETITIONERS OPPOSITION TO MOTION TO DISMISS 


Petitioners, through their attorney of records Jules 
| 


Fink, move the Court to deny Respondent's Motion to Dismiss 


Petition and as grounds therefor state as follows: 

1. The sole basis for the Motion concerns itself with 
the jurisdiction of this Court to hear the appeal, because 
of the failure of the Petitioners to pay the tax in full. 

2. To the extent of the Petition's omission of any al- 
legation of payment, Petitioners move to amend the Petition 
nunc pro tunc to show that as a matter of fact one nen of the 
taxes were paid on September 30, 1968, in the aman of 
$19,208.72 as to Towne Towers Apartments, Lot 834, Square 212, 
and in the cumulative total amount of $15,499.20 as to the Aris- 
tocrat Apartments, Lots 29, 30, 31, 32, 33, 106, 107 and 108, 


in Square 212. Both of these properties were improved by Ten- 
| 
1420 and 1440 N Streets, N.W., Washington, D.C., respectively. 


Story High-Rise Apartment Buildings, bearing street addresses 
3. Based upon the representations to counsel for Re- 
spondent, as to the payment of one-half of the taxes, counsel 


have agreed to stipulate to this fact as having been in 


34 


existence at the time of the filing of the Petition herein. 


Counsel for Respondent has informed counsel for Petitioners 


that it has no objection to the retroactive amendment to re- 


flect the actual fact of payment of one-half of the taxes due. 
&. Title 47-709 of the District of Columbia Code pro- 
vides in pertinent part that "... any person aggrieved by any 
assessment, equalization, or valuation made within 90 days 
after October 1 of the year in which such assessment, equaliza- 
tion, or valuation is made, appeal from such assessment, equal- 
ization, or valuation in the same manner and to the same extent 
as provided in Sections 47-2403 and 47-2404; Provided, however, 
that such person shall have first made his complaint to the 
Board of Equalization and Review respecting such assessment as 
herein provided...*. There is no question that the appeal was 
timely filed at the time the complaint was first made to the 
Board of Equalization and Review and decided by that Board. 
Title 47-2405 states in pertinent part that as to ap- 
peals of real estate assessments -ee"they shall be made in the 
Same manner and to the same extent as provided in Sections 
47-2404"...which sections refer to the language in Title 47- 
2403 which states in pertinent part "any person aggrieved by any 


assessment against him of any personal-property, inheritance, 
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| 
estate, business-privilege, gross-receipts, gross-earnings, 


insurance-premiums, or motor-vehicle-fuel tax or taxes, or 
penalties thereon, may within ninety days after notice of such 
assessment, appeal from such assessment to the Board, provided 
such person shall first pay such tax, together with penalties 
and interest due thereon - - - The Board of Tax Appeals was 
designated as the District of Columbia Tax Court. 

5. The real estate tax bill rendered by the District of 
Columbia to the Petitioners was issued in two parts and desig- 
nated as the First-half and Second-half tax bill. ‘The first- 
half taxes must be paid in September of the year rendered and 
in this case were in fact paid. The second-half bill is by 
its own terms not yet due (Section 47-1209, D. C. Code). 

In light of the foregoing, Petitioners contend that 
their payment was payment in full for jurisdictional pur- 
poses of the Tax Court. 

6. Title 47, Section 2405 concerning the appeals of real 
estate assessments does not require a payment of a tax not due 
in order to appeal from such assessment. It likewise does not 
refer to any other section of the Code requiring such payment. 

7. No legal, logical or rational reason can be advanced 
for requiring the payment of taxes in advance as a jurisdic- 


tional pre-requisite for appeal to the District of Columbia 
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Tax Court. To require such advance payment would deprive 
tax payers of constitutional safeguards since the Petitioners 
have exhausted their administrative remedies. 

8. The District of Columbia in authorizing the payment 


of the tax in installments is estopped to now assert that this 


payment is not compliance in full with the Statute. 


9. Petitioners allege alternatively that the payment 
by them of one-half of the taxes entitles them to have their 
appeal considered minimally as to that half of the taxes 
which were paid. 

WHEREFORE, the premises considered, your Petitioners 
respectfully submit that the Motion to Dismiss should be 
denied. 


* 


FILED 
JUNE 19, 1969 


DOCKET NO. 2072 
RULING AND ORDER ON MOTION TO DISMISS PETITION 
The petitioners seek review of two real estate tax 
assessments determined by Board of Equalization and Review 
decision of May 6, 1968 coverirgthe fiscal year 1969 -- 
July 1, 1968\ to June 30, 1969. Taxpayers paid the first 


half of the taxes resulting from the assessments, totalling 
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$34,707.92, on September 30, 1968. Their petition was filed 
December 30, 1968. Respondent's motion was filed February 
13, 1969. It seeks dismissal of the petition because the 
total taxes due as a consequence of the necessments had not 


been paid "in full” prior to the filing of the petition. 


Respondent contends that unless the taxpayer has paid the 
taxes in full, the Tax Court lacks jurisdiction to enter- 
tain the petition. 

Petitioners claim, in their opposition filed February 
24, 1969 to the motion to dismiss, that peronientt by 
authorizing payment of real estate taxes in two installments, 
"is estopped to now assert that this payment is not compli- 
ance in full with the Statute". In this connection, official 


notice is taken of D. C. forms FP-176A (Rev. 3-68) and FP-177 


(Rev. 8-68) which state in pertinent part, respectively: 
| 


First Half Due by Sept. 30, 1968 


This bill is for real estate taxes due for 
the period July 1, 1968 to June 30, 1969. 


Total tax may be paid with this bill. If 
total tax is not paid, you will receive a bill 
for second half tax due March 31, 1969. | 

* * * * * * | 


1969 Second Half Tax Due by March 31, 1969 


After Sept. 30, 1968, 1st half tax is increased 
by 1% per month until paid. 
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After March 31, 1969, 2nd half tax will be 
increased by 1% per month until paid. 


Official notice is also taken of the fact that in all 
modern times, real estate tax bills issued by the District 
of Columbia have been payable in two equal installments -- 
September and March -- purusant to provisions in the bill 
forms similar to those above set out. 

In addition to the claim of estoppel by explicit 
authorization and representation, the February 24, 1969 
opposition to the motion to dismiss asserts, in substance, 


that (1) since the "second-half bill is by its own terms 


not yet due”, the payment of the first-half on September 30, 


1968, was "payment in full for jurisdictional purposes of 
the Tax Court”; that (2) there is no statutory or other 
reason why an appeal of real estate assessments must be pre- 
ceded by "payment of a tax not due” or "payment of taxes in 
advance”; finally, that (3) at least, the payment as made 
entitles petitioners to be heard on their claim for refunds 
based on one-half of the taxes assessed. 

Statutory provisions, according to the D- C- Code. 
The statutory basis for respondent's motion would ordinarily 
be traced through the labyrinth of Title 47 of the D. C. 


Code, "Taxation and Fiscal Affairs". Taking respondent's 
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motion at face value, we might expect to there find a pro- 
vision, in the sections dealing with review by tie Tax Court 
of real estate tax assessments, requiring that the resulting 
real estate taxes be paid in full, whether or not due, be- 
fore petition for review is filed. Putting aside for the 
moment the likelihood or equity of such a provision; we 
might expect to find a provision something like this: "in 
the event that the taxpayer expects to seek review of the 
assessment in the D. C. Tax Court, total tax must be paid 
by September 30th of the year for which tax is Recessed 
But the D. C. Code says nothing of the kind. | 


In order to personalize the actual situation, let us 


imagine a hypothetical careful researcher, believing himself 
aggrieved by real estate assessments, who undertakes to find 
his appeal rights by tracing through the multitude of cross- 
references in the Code. As we shall later find out, the 
actual basis for respondent's motion lies in a secret flaw 
in the Code: a cross-reference is misnumbered in the Code, 
when the Code is compared to the basic statute. But the 


purpose of this tracing process is to lay the foundation for 


judging petitioners' defenses to the motion, all of which 


actually sound in estoppel. 
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The careful researcher would first rely on the provi- 
sions of Code section 47-2405, entitled "Appeals of real 
estate assessments”. 47-2405 states in pertinent part that 
taxpayers “aggrieved by any assessment, equalization, or 
valuation made pursuant to sections 47-708 and 47-709, may 
within ninety days after October 1 of the year in which such 
assessment, equalization, or valuation is made, appeal from 
such assessment, equalization or valuation in the same man- 
ner and to the same extent as provided in sections 47-2404 
and 47-2413", on condition that the taxpayers have first 
complained to the Board of Equalization and Review (with an 
immaterial exception). Our researcher might well first re- 
check, to make certain that taxpayers were complaining of 
valuations made under sections 47-708 and 47-709. 

Sections 47-708 and 47-709 respectively provide for 
the "Board of Equalization and Review - Annual meeting ~- 
Notice of meetings - Duties” and "Valuation of real property 
to be complete on the first Monday of May annually”. In 
general, these sections authorize the Board to sit in review 


of assessments from the first Monday of January to the first 


Monday of April of each year; the valuations and equaliza- 


tions to be completed by the first Monday in May of each year 
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and then to be approved by the D. C. Commissioner not later 


than July 1 of that year, after which such valuation "shall 
constitute the basis for taxation for the next succeeding 
year and until another valuation is made according to law” -- 


except as hereinafter provided. Any person ag- 
grived by any assessment, equalization, or 
valuation made may within ninety days after 
October 1 of the year in which such assessment, 
equalization or valuation is made, appeal from 
such assessment, equalization or valuation in 
the same manner and to the same extent as pro- 
vided in sections 47-2403 and 47-2404: | Provided, 
however, That such person shall have first made 
his complaint to the Board of Equalization and 
Review * * * (with an immaterial exception). 


At this point, the researcher might well pause, take 
breath, remember that taxpayers in the case at bar had com- 
plied with what seems to be the essential conditions —< 
complaint to the Board of Equalization and Review -- and 
therefore, under lead section 47-2405, supra, = appeal 
their 1969 assessments within 90 days after October 1, 1968 
as there set out: "in the same manner and to the same ex- 
tent as provided in sections 47-2404 and 47-2413". He then 
looks at these last two sections to find the "manner and ex- 
tent" of his rights to appeal. : 


Neither section contains any applicable limitations. 


Section 47-2404 discursively pertains: to reviews of 
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decisions of the D. C. Tax Court by "the court” -- never ex~ 


plicitly namec, but which, by necessary implication from 


1/ 
oblique references” must be the U. S. Court of Appeals for 


the District of Columbia Circuit. We are now concerned 
with an appeal to the Tax Court, not an appeal from the Tax 
Court. 

Section 47-2413, titled "Overpayments ~ Board of Tax 
Appeals” [now, D. C. Tax Court], provides principally for 
refund of overpayments of tax after timely claims for re- 
fund filed with the Assessor, now the Department of Revenue 
and Finance. It also gives the Tax Court jurisdiction "to 
determine whether there has been any overpayment of tax and 
to order that such overpayment be credited or refunded to 
the taxpayer” if a timely refund claim has been filed; i.e., 
jurisdiction over appeals from adverse action or nonaction 
by the Department of Revenue and Finance. Specifically, "the 


taxpayer may appeal to the Board [Tax Court], in the same 


1f/ “The court” is to have exclusive jurisdiction to review 
Tax Court decisions "in the same manner and to the same 
extent” as decisions of the U. S. District Court for 
D. C. "in civil actions tried without a jury"; the judg- 
ment of "the court” to be final "except that it shall 
be subject to review by the Supreme Court of the United 
States upon certiorari” as provided in 28 U.S. Code sec. 
1254. 
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Manner and to the same extent as set forth in sections 
47-2403 and 47-2404". However, also specifically, this 
principal subsection outlining the Tax Court's jurisdiction 


"shall not apply to the real estate tax". D. C. Code, sec~ 
2/ | 


tion 47-2413, subsection (a). (Emphasis added. )) 

Our hypothetical careful researcher has now completed 
his research, perhaps also including the "Notes to Decisions” 
in the Code, as set out following the text of sections 47-2405, 
47-708 and 709, and 47-2404 and 47-2413. He has found no- 
thing in the text of the Code or the notes to the decisions 


to indicate that payment in full is required before he can 


2/ Equally, subsection (a) specifically does not apply to 
"the taxes imposed by sections 47-1501 to 1548 (Income 
tax for Taxable Years Prior to January 1, 1947; under 
which the taxpayer may appeal income tax assessments to 
the then Board of Tax Appeals "in the same manner and to 
the same extent as set forth in sections 47-2403, 47-2404, 
47-2407 to 47-2412" (section 47-1531)]; by sections 
47-1551 to 47-1595 [Income and Franchise Taxes for Tax- 
able Years After January 1, 1947; under which the pro- 
visions of the prior act were not repealed insofar as 
they dealt with "allowance of refunds of overpayments” 
(section 47-1551(e)), and under which the taxpayer may 
also, as in the prior act, appeal income tax assessments 
on the basis quoted above in this footnote, (section 
47-1593) ]; or by sections 47-2601 to 47-2629 and 47-2701 
to 47-2713 [Gross Sales Tax, containing exactly the same 
references (section 47-2618), and Compensating Use Tax, 
in which "The provisions of sections 47-2616 to 47-2622 
and 47-2624 to 47-2629 are hereby incorporated in and 
made applicable to this chapter" (section 47-2713) ;.i.e., 
section 47-2618 of the Gross Sales Tax law is incorpo- 
rated by reference]. 


44 
take his complaint to the Tax Court. He bears in mind the 
statute of limitations on the filing of his appeal pursuant 
to lead section 47-2405: “within ninety days after Octo- 
ber 1 of the year in which such assessment, equalization, or 
valuation is made”. His deadline is December 30th, and in 
the case at bar, the deadline is met by petition filed Decem- 
ber 30, 1968. At that time, under the plain text of the 
Real Estate Tax Bill forms, the "First Half Tax” was due by, 


and had been paid on, September 30, 1968; the "Second Half 


Tax” was due by March 31, 1969, i-e., not yet due at the 


time the statute of limitations ran out on the filing of his 
appeal to the Tax Court (December 30, 1968). Our researcher, 
after several hours with the Code, is satisfied that tax- 
payer's appeal rights have been protected. There is nothing 
to alert him to the possibility that the Code does not cor~ 
rectly codify the law. 

Real Basis of Respondent's Motion. Prepayment of the 
last half of the taxes, according to the motion paper, “is 
a jurisdictional prerequisite to the maintaining of this 
proceeding” under the provisions of "D. C. Code, section 
47-709 (see also summary in D. C. Code, section 47-2405) and 


Greenstein v. District of Columbia, D.C.T.C. Order dated 
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5/10/62 (affirmed without opinion by the United States Court 


of Appeals for the District of Columbia Circuit on| February 
| 


13, 1963)". 
As we have seen, Code 47-709 is in fact cross-referenced 
to 47-2403, which in substance, as we shall see, makes pay- 
ment of tax a prerequisite to appeal of oe The 
subject of 47-709 is "Valuation of real property td be com- 
plete on the first Monday of May annually”. It deals with 
valuation of real property and approval by the Commissioners, 


now the Mayor. It does not alert the taxpayer, or his care- 
| 
ful researcher, to a possible flaw in the section 47-2405 


cross-references dealing with the subsequent action he has 
in mind: the appeal "in the same manner and to the same 
extent as provided in sections 47-2404 and 47-2413". 

In Greenstein, Docket No. 1785, the petition was filed 
December 28, 1961, seeking review of real estate assessments 
for the fiscal year 1962. The first half of the resulting 
real estate taxes had been paid September 26, 1961, and the 
last half was paid on March 19, 1962. The case was heard 
and decided on May 10, 1962 at the conclusion of petitioners’ 
opening statement, with the following written order: 


It appearing to the Court that the petitioners 
failed to pay the entire taxes here involved prior 
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to the filing of the petition herein on December 
28, 1961, it is by the Court this 10th day of May, 
1962, 


ORDERED, that this proceeding be and the same 
is hereby dismissed for lack of jurisdiction. 


The transcript of proceedings disclose the reason for 
the ruling. Counsel for petitioners, asked by the Court as 
to the law on his "privilege of appeal”, cited Code section 
47-2405, supra, which gives him an appeal in the same man- 
ner and to the same extent as provided in sections 47-2404 
and 47-2413 “and neither of these sections makes reference 
to the payment of the tax”. (Tr. 13-14.) 

Counsel for the District discloses the flaw, deemed 
to be fatal to petitioners: 

I think there is an error in the Code 

Sections as so often happens. They include 

the wrong sections. (Tr. 14.) 

As the Court then points out, Code section 47-2405 


codifies subsection (a) of section 5 of Title 9 of the 


Revenue Act of 1937, as amended by the Act of June 10, 1952, 


which provides for - 
Appeal from such assessment, equalization, or 
valuation in the same manner and to the same 


extent as provided in Sections 3 and 4 of 
this title. (Tr. 14-15.) 


Sections 3 and 4, thus referred to, are sections 47-2403 


and 47-2404 of the Code -- not sections 47-2404 and 47-2413- 
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The Court says (Tr. 19-20) "I am not going by the Code. I 
am going by the law. * * * The Codification is not a law. 
It is just a matter of convenience. * * * The Code is all 
wrong. There is an Act in Congress right at this ‘point to 
correct the Code in various sections, the mistakes they have 
made. It is up there right now." | 

A somewhat significant sidelight on the Court's view 
that there is no jurisdiction to consider petitioners’ case, 
unless the entire real estate tax has been paid within 90° 
days from October 1 of the tax year, is the thought that "It 
is a privilege to come to the Tax Court instead of going 
through the Courts. * * * [Taxpayer] can always go into 
Court. * * * No reason why he could not go into the Dis- 
trict Court and attack this tax * * * [however] tt is not 
a right to proceed in this Court. It isa privilege and 
you have got to comply with the law, and I have got to com- 
ply with the law, too. * * * The 1951 Code was Romrece but 
someone, whoever wrote this Code, made this mistake.” (Tr. 


22, 23, 24.) 


On June 7, 1962, petitioners appealed to the U. S. 


Court of Appeals for the District of Columbia Circuit, which 


affirmed per curiam (Edgerton, Danaher and Bastian, J.J.) on 
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February 13, 1963, as follows (CADC docket no. 17,169)- 
This case came on to be heard on the record 
from the District of Columbia Tax Court, and was 
argued by counsel. 
On Consideration Whereof, it is ordered and 

adjudged by this court that the order of said Tax 

Court on review herein is affirmed, with costs. 

Respondent's motion is prima facie well taken for, the 
Greenstein facts are on all fours with the facts at bar: 
first one-half of real estate taxes paid in September of the 
taxable year; petition to the Tax Court filed within ninety 
days after October ist of the taxable year; last half of the 
taxes paid (in Greenstein, and presumably in the case at bar) 
in March of the taxable year. Held and affirmed: the Tax 
Court has no jurisdiction to consider the petition because 
it was filed before the "entire taxes” had been paid. But 
the authority of the Greenstein case rests on a painstaking 
search of the transcript and record there made. There are 
no findings, no conclusions (except the ultimate conclusion) , 
no opinion or decision explaining the action taken. Ap- 
parently no briefs were filed in the Court of Appeals; the 
points advanced on oral argument are not known. The matter 


is not conclusively settled, A.L.I. Restatement of the Law 


of Judgments, 1942, p- 319: 
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Under the doctrine of stare decisis, when a 
court has in one case decided a question of 
law it will in subsequent cases in which the 
same question of law arises ordinarily decide 
it in the same way. The doctrine is not 
rigidly applied, and a court will sometimes 
overrule its prior decisions. * * * 


The rationale of the Greenstein decision, so far as we 
can tell, rests on the assumption that it is a "privilege" 
to come to the Tax Court for relief, and that taxpayers can 
always pursue their remedies in the other courts of the Dis- 


trict of Columbia. If this is so, it is a practical and 


facile means of disposing of the motion: grant the motion 


| 
on the basis of the precedents, and remit the petitioner to 


his remedy in the U. S. District Court for the District of 
Columbia. But the assumption bears examination. | 


Petitioners' Remedy in Other Courts. As we have seen, 


| 
the researcher has had his attention drawn to Code section 


47-2413 "Overpayments - Board of Tax Appeals” and has found 
out that the qualifications there "shall not apply to the 


real estate tax". If he reads on, the researcher will find 
| 
a much broader provision in subsection (c) -- | 


The remedies provided to the taxpayer under 
this chapter shall not be deemed to take away 
from the taxpayer any remedy which he might 
have under any other provision of law, but no 
suit for the recovery of an overpayment of any 
tax shall be instituted in any court if the 

| 


50 
taxpayer has elected to file an appeal with 
respect to such overpayment with the Board of 
Tax Appeals for the District of Columbia under 
this chapter. 

Note that the rule laid down in this subsection ap- 
plies to the entire Chapter 24, "District of Columbia Tax 
Court", of Title 47. Taxpayer here "has elected to file an 
appeal with respect to” an asserted overpayment with the 
Tax Court. If the words of subsection (c) are given effect, 
taxpayer may not, on dismissal of his Tax Court proceeding, 
air his claim "in any court”. He is thus left without re- 


course to any judicial or administrative reviewing body for 


a determination of his claim against the action of the 


assessing authorities which deprived him of tax dollars. 


A constitutional question is obvious; how to avoid the ques- 
tion is not so clear. 

D. C. v- Brady, 109 U.S. App. D.C. 324, 288 F.2d 108, 
involved the taxpayer’s liability for unincorporated business 
franchise taxes paid under protest for the years 1952-1956. 
As in the case of other D. C. taxes, a taxpayer aggrieved 
the determination of the Department of Finance and Revenue 
"may, within ninety days from the date of the assessment of 
the deficiency or from the date of the denial of a claim for 


refund, as the case may be, appeal to the Board of Tax 


| 
| 
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Appeals for the District of Columbia, in the same manner and 


to the same extent as set forth in sections 47-2403, 47-2404, 


47-2407 to 47-2411". D. C. Code, sec. 47-1593. | 
Section 47-2403, pertaining to personal property, in- 
heritance and other specific taxes, as we have seen, provides 


that an aggrieved taxpayer may appeal to the "board", i.e. 


the Board of Tax Appeals, now the Tax Court, within 90 days 


after notice of assessment, "provided such person shall 


first pay such tax”. 
Also following the, Statutory pattern for other taxes, 


D. C. Code sec. 47-1593a provides for "Election of remedy”: 


The remedy provided in section 47-1593 
shall not be deemed to take away from the tax- 
payer any remedy which he might have under any 
other provision of law, but no suit by the tax- 
payer for the recovery of any part of any tax 
shall be instituted in any court if the taxpayer 
has elected to file an appeal with respect to 
such tax in accordance with the Ses of 
section 47-1593. (July 16, 1947, 61 Stat. 359, 
ch. 258, Art. I, title XV, §2.) 


In Brady, all nine judges, en banc, concurred that 
taxpayer properly took his case to the U. S. District Court 
as one of his options. In the language of the ma jority 
opinion (109 U.S. App. D.C. at 326-327, footnotes omitted): 

* * * Common-law remedies survive shes 


the administrative remedy is prescribed,) i.e., 
required. The D. C. Code merely provides such 
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a remedy; it does not prescribe it. Before 
statutes provided recourse to administrative 
boards, actions in the nature of assumpsit for 
money had and received were available for re- 
covery of taxes. Clearly Congress can pro- 
scribe a common-law right of action; and, con- 
versely, it can prescribe an exclusive adminis- 
trative remedy. But the D. C. Code does neither; 
it carefully spells out that the administrative 
remedy which it provides "shall not be deemed to 
take away from the taxpayer any remedy which he 
might have under any other provision of law.” 
Thus the taxpayer is now permitted recourse to 
either an administrative remedy or a common-law 
suit for recovery of District of Columbia taxes. 


Moreover, under the Code, the ultimate ex- 
haustion of the administrative remedy, i.e., a 
decision by the Tax Court, an "independent 
agency” in the District Government, or indeed 
even the filing of an appeal with that Court, 
precludes the taxpayer from filing suit under 
his common-law remedy. If the exhaustion of 
the administrative remedy is a bar to a common- 
law action, a fortiori it can in no sense be a 
condition precedent to such a suit. 


- We conclude that Dr. Brady's failure to 
exhaust his administrative remedy did not pre- 
clude his bringing action in the District Court. 
Although not clear, the language of the opinion indi- 
cates that "indeed even the filing” of an appeal to the Tax 
Court precludes recourse to the District Court; i.e., that 


a petition to the Tax Court dismissed for want of jurisdic- 


tion cannot be heard at all. And this, in the case of a tax 


which in all material considerations is exactly like the 


real estate tax:(1) appeal in the same manner and to the 
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same extent as set forth in, inter alia, Code sections 
47-2403 and 47-2404, and (2) an option to elect either the 
common-law remedy in the other courts of the District, or 
to go to the D. C. Tax Court. (Sections 47-1593 bod 47-1593a, 
supra.) Brady thus indicates that petitioners in the case 
at bar are without any right of review of their claim in the 
common-law courts if their right to proceed in the Tax Court 


is denied. Such a construction of the tax statute is cer- 


tainly not to be favored. 


tx * * shall first pay such tax.” If Code section 


47-2403 governs the disposition of the case at bar despite 
the fact that it is not referred to in lead section 47-2405, 
does the clause "provided such person shall first pay such 
tax, together with penalties and interest due thereon, to 
the collector of taxes of the District of Columbia” mean 
"pay such [real estate] tax [in full, whether or not due ]? 
Industrial Bank of Washington v. D. C., 88 U.S. App. 
D.C. 233, 188 F.2d 46, involved an appeal from Docket No. 
1012 of this Court. From an examination of the papers in 
that Docket, it appears that petitioner (1) filed its return 
of gross earnings tax for the fiscal year 1947 on December 


20, 1946, (2) received a tax bill January 17, 1947, of 
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$4,922.92 payable first half February 17, 1947 and second 
half March 19, 1947, and (3) paid the first half, $2,461.46, 
on February 13, 1947. 

On March 14, 1947, petition was filed claiming that 
the assessment was on an erroneous basis, and excessive. 
On March 17, 1947, the remaining one-half of the tax was 
paid. The Board of Tax Appeals agreed with petitioner's 


contention in substance, and allowed a refund on the first 


half of taxes paid, and also made a finding, quoted in the 


decision of the Court of Appeals, that the second half pay- 
ment was not subject to reduction, because it was "not 
accompanied by, or followed by a protest in writing.” 
Further proceedings, including the appeal, centered on the 
Board's conclusion, based on this finding, that it had no 
jurisdiction to hear the appeal on the second half of tax 
for want of protest, but did have jurisdiction to determine 
an overpayment on the first half of tax. 

The Board, after computations had been made, decided 
on August 16, 1950 that the $4,922.92 assessment should be 
reduced to $2,149.46, and that petitioner was entitled to a 
refund of $1,386.73, "being the excess paid for the first 


half of said tax.” 
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The "sole point” urged on appeal to the Court of Appeals 


was the Board's failure to find, on the evidence, the second 


half taxes were paid under protest. 


The Court of Appeals affirmed the Board, without con- 
sidering the issue whether or not the second half taxes 
were paid under protest (88 U.S. App. D.C. at 233-234): 


* * * Petitioner's appeal to the board 
showed on its face, and petitioner's motion 
to amend it admitted, that the appeal was 
taken before the second half of the tax was 
paid. The board so found. Petitioner! does 
not attack this finding. The statutory 
requirement that one who appeals to the 
board from an assessed tax shall "first pay 
such tax” is clearly jurisdictional. Cf. 
District of Columbia v. McFall, 88 U.S. App. 
D.C. 217, 188 F.2d 991. The board's conclu- 
sion that it lacked jurisdiction in respect 
to the second half of the tax was therefore 
correct, irrespective of the factual pre- 
mise on which it was based. 

The district filed no cross-petition 
for review and has not brought here the 
question whether the board had jurisdiction 


in respect to the first half of the tax. 
* * * i 


This conclusion apparently is based on the fact that 


petitioner had not paid the second half tax before filing 

the petition on March 14, 1947, even though such half had 
been paid March 17, 1947, well within the 90-day Sevtiod 

for filing prescribed in D. C. Code sec. 47-2403 tafter notice 
of such assessment" (January 17, 1947). Note that the Court 
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of Appeals reserved the question, whether the Board of Tax 
Appeals (now the Tax Court) has jurisdiction to consider 
the merits of the case as regards the first half of the tax. 
The McFall case, 88 U.S. App. D.C. 217, 188 F.2d 991, 
referred to above, involved an excise tax on the issuance 
of original certificates of title to motor vehicles, now 


superseded by the sales tax. The excise tax, like the others 


referred to in this order, provided for appeal to the then 


Board of Tax Appeals by cross-reference to the prerequi- 
sites of Code section 47-2403, which then provided for 
appeal “provided such person shall first pay such tax * * * 
under protest in writing.” (Emphasis added.) 

Taxpayer was assessed $54.90, paid the tax on February 9, 
1950, appealed to the Board of Tax Appeals on February 13, 1950, 
and protested to the Collector of Taxes by letter received 
February 21, 1950. 

Held, as of the time when his petition was lodged with 
the Board, McFall's "payment of the tax was voluntary. It fol- 
lows that the appeal to the Board would not lie.” (88 U.S. 
App. D.C. at 219.) 

This result was reached on the basis of the contract 
between the Federal requirements as to protest, which had been 


eliminated, and the requirements of D. C. law: 
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* * %* We do not see how it is possible 
to ignore the requirement that the person shall 
"first" pay under protest. If the statute had 
provided merely that the taxpayer might appeal 
within ninety days after notice of the assess- 
ment, provided that he should pay the tax under 
protest in writing, we might well consider that 
payment and protest might be one of the elements 
of the appeal itself and might occur any time 
within the ninety days, either before or after 
the actual filing of the appeal. But to reach 
that result upon the statute before us would 
require that we read the word "first" out of 
the statute. It seems clear enough that this 
statute was written against the background 
which we have outlined. It was written into 
District of Columbia law long after it! had 
been written out of the Federal Internal Reve- 
nue Code. Although the provision appears to 
be harsh, we do not see how we can avoid giv- 
ing it effect. | 


No doubt as a result of this case, the requirement of 
"protest in writing” was deleted by Act of July 10, 1952, 


66 Stat. 543. 


* * * * * 
With deference, the reasoning of the Court of Appeals 
in the Industrial Bank case is not clear. Dubbing the "first 
pay such tax" clause as "clearly jurisdictional” does not tell 
us why taxpayer must pay a tax not yet due before filing with 
the Tax Court, nor does the McFall case clarify ny the "pro- 
test in writing” clause is modified by the word "first", which 
word, in the statute, is directly related only to the require- 


ment that taxpayer shall "pay such tax". 
| 
! 
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With equal deference, Greenstein will not be accepted 
as stare decisis of the case at bar. No rule of law, general 
or particular, was announced in that decision: the order of 
the Tax Court and the order of affirmance lay down no princi- 
ples to be followed or drawn into question. Of course, the 
D. C. Tax Court must follow the decisions of the U. S. Court 
of Appeals for the District of Columbia, cf. Stacey Mfg. Co. 
v. Com'r., 237 F.2d 605 (CA 6). But we are surely not bound 
to follow reasoning rooted out of the transcript of trial 
proceedings which in no way are reflected in the orders of 
the courts. The Greenstein reasoning is faulty in any event: 
it is not a “privilege” to come to the D. C. Tax Court 


rather than to the D. C. common-law courts, nor-is there 


"no reason why he [taxpayer] could not go into the District 


Court and attack this tax * * *." (supra, p. 8.) Code 
section 47-2413(c) provides the "reason why”. 

Thus the question remains -- on the facts disclosed by 
the pleadings, have petitioners paid the taxes complained of, 
within the sense of the statutory requirement, so as to be 


able to maintain their proceeding in the Tax Court? 


Reasoning Summarized and Conclusion 


Much of the applicable reasoning may be adopted from 
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| 
Timoni v. U. S., CADC No. 21,896, decided June 13, 1969, in- 


terpreting statute of limitations provisions under the 
National Service Life Insurance Act of 1940 perouabty to 
the beneficiary. There, the "striking Consequence of 
adopting the government's position” and the "literal lan- 
guage of the statute” received close Sxeatntiions (Slip 


opinion, pp. 11, 7.) | 

In the case at bar, the District's position is that 
(1) the accidental misnumbering of the cross-references in 
Code section 47-2405, of which the District has long been 
aware, (2) the ninety-day statute of Limitations "after 
October 1 of the year” of the assessment (contained in the 
same section), (3) the prohibition against suing elsewhere, 
after "taxpayer has elected to file an appeal” with the Tax 
Court (section 47-2413(c)), and (4) a reading of the section 
47-2403 clause "shall pay such tax" to mean "shall repay such 
tax, where payable in installments", close like four jaws of 
a steel trap to foreclose any review of petitioners’ claims. 
In the language of Timoni, slip opinion p. 7, "This is so, 

aE 7 

says the government , because no other result is explicated 
by the statute, and the statute, it adds, should be strictly 


construed." The result is, of course, to be avoided if 
| 
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possible: every taxpayer should have an independent review 
of his assessment, if he believes himself aggrieved thereby. 

The simplest solution, paraphrasing Timoni, p. 12, is 
to recognize legislatively unarticulated exceptions to the 
statutory requirement that the tax must be paid before suit 
for refund is commenced -- the exceptions being limited to 
situations in which the tax is payable in installments, and 
the installments are paid when due. It is “hard to believe” 
that Congress, which "over the years has manifested a solic- 
itous concern for judicial as well as administrative scrutiny” 
of action by the District's tax assessment officials -- a 
concern evident, inter alia, from the entire text of Chapter 
24 of Title 47 of the D. C. Code -- would intend that tax- 
payers in the situation of the petitioners at bar be deprived 
of any right of review. Timoni, p- 13. 

The labelling of the payment requirement as "juris- 
dictional”, as we have seen, adds nothing to the respondent's 
position. The D. C. Tax Court and the other statutory courts 
in the District have the jurisdiction prescribed by statute, 
which need not be read literally, if an obvious purpose 
thereof -- here, provision for review -- would be frustrated 


by literal reading. See Harrison v- Northern Trust Co., 317 


U.S. 476; Central Hanover Bank v. Com'r., 159 F.2d 167 (CA 2). 
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This interpretation avoids constitutional questions 
otherwise inhering in petitioners' situation. See Wickwire 
v. Reinecke, 275 U.S. 101, 105-106, citing the mundoubted 
power of Congress to provide any reasonable sya for the 
collection of taxes and the recovery of them when illegal 
* * * if only the injunction against the taking of property 
without due process of law in the method of collection and 
protection of the taxpayer is satisfied” (citing bases); see 
also Old Colony Trust Co. v. Com'r., 279 U.S. 716, 727-728. 
Taxpayer, after appropriate notice should have a right to 


appear before a tribunal at some stage before the tax is 


irrevocably fixed. See Willmut Gas & Oil Co. v. Fly, 322 


F.2d 301, 303 (CA5) and cases cited. 


The net result is, that payment of the September in- 


stallment of real estate tax is payment of the tax, within 
the meaning of the Code section 47-2403 clause "provided 
such person shall first pay such tax". The Tax Court has 
jurisdiction over the appeal, in the sense that the appeal 
may be lodged within the statutory time limit. eee the 
appeal will not be heard and determined until showing is 
made that the March installment of tax has also Deen paid, 
"together with penalties and interest due thereon [if any]". 


Accordingly, the Motion to Dismiss is DENIED. 


* * * * 
| 
| 
| 


FILED 
AUGUST 1, 1969 


DOCKET NO. 2072 
STIPULATION 
In this court's Ruling and Order denying motion to 
dismiss petition filed on June 19, 1969, the Court adopted 


jurisdiction over the appeal as having been lodged within 


the statutory time but ruled that the appeal would not be 


heard and determined “until showing is made that the March 
installment of tax has also been paid, ‘together with penal- 
ties and interest due thereon’ [if any]”. 

The Petitioners and Respondent hereby stipulate that 
the March installment of tax has been paid in full on the 
26th day of March, 1969. Copies of the paid receipts are 
attached hereto and incorporated herein by reference as 


Petitioners’ Exhibit #1. 


DETACH. HERE 
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FILED 
OCTOBER 10, 1969 


DOCKET NO. 2072 
MOTION FOR LEAVE TO AMEND PETITION | 
Comes now the Petitioners in the above cause, by and 


through their attorneys, Jules Fink and Harry S. Wender, and 


moves as follows: 


1. That the Petition filed to protest a real estate 


tax assessment for the fiscal year 1969 made pursuant to 
Rule 47-708 of the District of Columbia Code be amended to 
include all subsequent years thereafter, more particularly 
fiscal year 1970 and those following and as rons there- 
for states as follows: | 
(A) That the Petitioners complied with Title 
47-2405 by first filing their complaint with the Board of 


Equalization and Review as to the fiscal year 1969 assess- 


ment. 

(B) The Petitioners have not filed a protest 
concerning the fiscal year 1970 assessment since the assess- 
ment was identical to the 1969 assessment which was, under 
protest herein. i 


“(c) The Petitioners take the position that an 


adjustment in the assessment by this Court would effectively 
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entitle them to adjustments for all years subsequent thereto 
which were paid upon the same erroneous assessment. 

(D) The District of Columbia Government has ad~- 
vised that they do not consider the protest to be continuing 
in nature and aver that there must be a refiling annually. 

(E) For fiscal year 1970, Petitioners have 
again paid one-half of the tax due in accordance with the 
previous ruling of this Court in this case. They, there- 
fore, request that as to fiscal year 1970, that the amend- 
ment of this Petition be deemed to be lodged until such 


time as they have paid the second half of taxes due, at 


which time the Court will consider such relief as may be 


appropriate for fiscal year 1970. 

(F) The amounts in controversy would’ be identi- 
cal to those set forth in the initial petition. 

(G) The Petitioners’ position with regard to 
this issue is the only one which will avoid multiplicity of 
actions. 

* * * * 
The following is supplementary material printed for 
the benefit of the Court at the request of Jules Fink, Esq., 


counsel for Allen Berenter, et al. 
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DISTRICT OF COLUMBIA TAX COURT 
| 
| 


CAPITOL PARK PROPERTIES FILED | 


) 
ASSOCIATES et al., ) FEBRUARY 26, 1970 
) ) 


Petitioners,) DOCKET NOS. 2099, 2100 
2101, 2102 
ve and 2103 
DISTRICT OF COLUMBIA, | 


Respondent. ) 


ORDER DENYING MOTIONS TO DISMISS ! 

These petitions involve the valuations and consequent 
real estate taxes on eight of the new ee in south- 
west Washington. In each case, it is alleged that "Peti- 
tioner paid one-half of the tax on September 30, 1969, and 
will remit the remainder on or before March 31, 1970 when 
it shall become due.” The taxes sought to be reduced aggre- 
gate $532,086.58. Respondent's motion in each case is "on 
the ground that this Court lacks jurisdiction to hear and 
determine this case" because the entire amount of the taxes 
had not been paid in full before the petitions were filed 
on December 29, 1969. ! 

The issue thus presented is thus identical with that 
decided in Allen Berenter, et al. v- District of Columbia, 


Order Denying Motion to Dismiss issued June 19, 1969, 97 
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W.L.R. 1197, CCH D.C. State Tax Reporter par. 200-136; De- 
cision for Petitioners issued January 13, 1970, 98 W.L.R. 
165; Petition for Review to the U. S. Court of Appeals filed 
by Respondent January 26, 1970. See also, May Department 
Stores Company, Docket No. 2106, Order Denying Motion to 
Dismiss issued February 20, 1970. 

The memorandum in opposition to the motion to dismiss 
raises several points which deserve notice and which were 
not fully covered in the order of June 19, 1969, supra. 


First, under the Act of July 3, 1926 as amended, D. C. 


Code sec. 47-1209, the real estate taxes in Berenter and in 


the cases at bar are "payable semiannually in equal install- 
ments in the months of September and March", and are thus, 
by statute, not due in full at the date, December 30 of the 
given fiscal year, by which the aggrieved taxpayer must ap- 
peal from the “assessment, equalization, or valuation” of 
which he complains. See Code sec. 47-2405, providing for 
appeal “within ninety days after October 1 of the year in 
which such assessment, equalization, or valuation is made." 
The appeal, when thus lodged in the D. C. Tax Court, puts 

in issue the assessment, equalization, or valuation on which 


the given taxes ere levied and are to be paid one-half in 
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September and one-half in March. Code sec. 47-2403, in- 


corporated by reference in said sec. 47-2405, requiring that 
a petitioner to the D. C. Tax Court "first pay such tax" is 
properly constructed, giving effect to sec. 47-1209, to 
mean "first pay” whatever tax is due at the time the peti- 


tion is filed. Therefore, the right to lodge an appeal 


from the assessment does not, under the statutory scheme, 

depend upon the prepayment of the last installment of reat 
estate taxes not due at the time the appeal must be taken 

under the 90-day statute of limitations. ! 

Second, the taxes specifically referred to in sec. 
47-2403 are "personal debts" of those liable therefor:, cf. 
e.g. sec. 47-1586h, whereas the real estate tax lies against 
the property itself, and not the person. ulty v. D. C., 
69 App. D.C. 390, 102 F.2d 254, 259. The duty and time to 
pay real estate taxes, ene security therefor ; are 
fixed and determined. The District's budget considerations: 
or apprehensions concerning ultimate sacceaynent of taxes 
not paid before suit commences, have no part in considering 
the policy and intent of the D. C. real estate tax laws. 

Third, a requirement that real estate taxes be pre- 


paid as a condition to Tax Court review would, in the cases 
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at bar, preclude petitioners’ use of $266,043.29 for a 
period of at least three months. There is no indication 
of Congressional intent to so condition independent review 
of action by the tax authorities. 
WHEREFORE, the motions to dismiss in each of the above 


dockets are hereby denied. 


FILED 
OCTOBER 14, 1969 


DOCKET NO. 2072 


ANSWER OF RESPONDENT 
DISTRICT OF COLUMBIA 


Answering the allegations contained in the petition, 
paragraph by paragraph, respondent states as follows: 

1. Respondent is without knowledge or information 
sufficient! to form a belief as to the truth of the allega- 
tions contained in paragraph 1 of the petition. 

2-3. Admits the allegations contained in paragraphs 
2 and 3 of the petition. 

4. Denies the allegations contained in paragraph 4 


of the petition. 


5. Admits the first sentence of subparagraph (c) of 
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paragraph 5, but denies the remaining allegations contained 


in paragraph 5 of the petition. 
6. Denies the allegations contained in subparagraphs 
(a), (b), and (c) of paragraph 6 of the petition. Admits 
appraisals were submitted to the Board of Equalization and 
Review. Admits testimony by the petitioners’ appraiser 
was heard by the Board and further admits that Ente of 
written appraisals are attached to the petition filed with 
the Court. Denies the remaining allegations contained in 
subparagraph (d) of paragraph 6 of the petition. 
7. Respondent states petitioners are not entitled 
to the relief sought in paragraph 7 of the petition. 


8. Respondent denies generally and specifically each 


and every allegation contained in the petition not heretofore 
| 


expressly admitted, qualified or denied. 


* * * * 

| 
| 
| 


FILED | 
OCTOBER'14, 1969 
| 


DOCKET NO. 2072 


MEMORANDUM IN OPPOSITION TO PETITIONERS 
MOTION FOR LEAVE TO AMEND PETITION | 


Petitioners have filed a motion for leave to amend 
| 


their petition dated December 30, 1968 relating to a real 
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property tax assessment for the fiscal year 1969 so that 
the petition will also apply to the District's real property 
tax assessment for the fiscal year 1970 as well. 

On December 30, 1968 petitioners filed a petition ask- 
ing for certain reductions in their real property tax assess~ 
ments for the fiscal year 1969 on property which is identi- 
fied by lot and square number in said petition. The District 
had not filed an answer to that petition at the time peti- 
tioners filed their motion. Thereafter, on October 10, 1969, 
petitioners filed a Motion For Leave To Amend Petition. 

Rule No. 11 of the Rules Of Procedure Before The 


District Of Columbia Tax Court provides a ground for deny- 


ing petitioners’ motion. Rule 11(a) provides as follows: 


"(a) General.-A motion for leave to amend 

a pleading shall state reasons for granting it 

and shall be accompanied by the proposed amend- 

ment.” 
Petitioners have not submitted with their motion any specific 
proposed amendments to their petition. They have simply 
asked for general relief and have not, therefore, complied 
with the rules of this Court which relate to amended and 
supplemental pleadings. 

Section 47-702, D.C. Code, 1967, provides as follows: 


"assessments of real estate in the District 
of Columbia for purposes of taxation shall be 
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made annually in the same manner and subject 
to the same limitations as heretofore provided 
by law for making biennial assessments of | 
real estate in said District." (Emphasis 
supplied.) 


Section 47-702, supra, makes it abundantly |clear that 
assessments for real estate tax purposes in the District 


of Columbia are made annually and must be so made for each 
fiscal year. Paragraph (C) of petitioners' motion states 


as follows: 


"(C) The Petitioners take the position) 
that an adjustment in the assessment by this 
Court would effectively entitle them to 
adjustments for all years subsequent thereto 
which were paid upon the same erroneous 
assessment.” 


Petitioners' own statement is fatally defective Since it 
assumes despite section 47-702 there is no difference in 
assessments for different fiscal years. Section 47-709, 
which deals with valuations of real property also calls for 


annual valuation, not a continuing valuation. Section 


47-709 states in pertinent part: 


™ * * The valuation of said real property 
made and equalized as aforesaid shall be 
approved by the Commissioners not later than 
July 1, annually, and when approved by the 
Commissioners shall constitute the basis of 
taxation for the next succeeding year and 
until another valuation is made SEEOS BERS | to 
law, * * *." (Emphasis supplied.) 
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Petitioners’ request to amend this petition is de- 
fective in another area in that it quite candidly states 
in paragraph (B) of the motion as follows: 

*(B) The Petitioners have not filed a 

protest concerning the fiscal year 1970 

assessment since the assessment was identi- 

cal to the 1969 assessment which was under 

protest herein.” 

Section 47-2405 requires that prior to any appeal 
from an assessment of real property tax a complaint shall 
have been first made to the Board of Equalization and 
Review. Petitioners by their own admission have not done 
So. 

For the foregoing reasons petitioners’ Motion For 
Leave To Amend Petition should be denied. 


* * * * 


FILED 
OCTOBER 15, 1969 


DOCKET NO. 2072 


ORDER DEFERRING RULING ON 
MOTION FOR LEAVE TO AMEND PETITION 


On October 10, 1969, petitioners moved that the peti- 
tion herein ‘be amended so as to constitute an appeal from 


the assessment of the real estate in question for the fiscal 


year 1970 and subsequent years as well as fiscal year 1969, 
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specifically complained of in the petition. Respondent's 
opposition to the motion was filed herein on October 14, 


1969. 


The hearing on the merits herein is scheduled for 


October 20, 1969, accordingly 

IT IS ORDERED that argument on the motion and opposi- 
tion to the motion will be heard at the opening of the hear- 
ing on the merits herein and the ruling on such motion will 
be deferred until after such hearing. 

* * * *x 

(11 Monday, October 20, 1969 

Pursuant to notice, the above-entitled matter came on 
for hearing at 10:15 a.m. | 

BEFORE: 

HONORABLE ROBERT M. WESTON 


* * * * 
[2] THE COURT: We have before us a case of Berenter, 
B-e-r-e-n-t-e-r versus the District of Columbia relative to 
the assessment of real estate taxes on several parcels of 
property on N Street Northwest. 

The first order of business as I see it unless there 


be objection, is the petitioner's motion for leave to amend 
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the petition filed in this court, October 10, 1969, in which 
the petitioners seek to have the assessment made for the 
fiscal year 1970 which is apparently in the same amount as 
the assessment for the fiscal year 1969 included in this 
petition. The motion also refers to all subsequent years, 
but I think that we have particularly in mind the fiscal 
year 1970 which is, of course, the closest at hand to the 
fiscal year 1969. 

Will the attorney for petitioners identify himself 
and address -- 

OPENING STATEMENT OF JULES FINK, ESQ. 

MR. FINK: Jules Fink, appearing for petitioner, 
Your Honor. First let me state that we have three problems 
here. 

Number one, we have not filed before the Board of 
Equalization and Review for the fiscal year, 1970 situation. 

We contend simply that the relief afforded by this 
court, if any, would permeate the entire basis from year to 


year that it would not be necessary for us to go back con- 


{3] tinually. Thus, for example, if Your Honor were to 


find that the assessment that was made by the District was in 


error that this erroneous assessment would be carried forward, 
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that is the correct assessment would be carried forward from 


year to year, and that the only basis upon which the District 


could then change it would be by making a new assessment of 


the property as provided by law. 


We say that our position is the only one which pre- 


vents a multiplicity of law suits because the District's 
position is that while a case is pending before this court, 
which would give relief on valuation. And the evidence or 
the record is clear that there was no new etait 

The argument by the District simply is that by, 
merely by, affirming a given amount they have in effect 
stated that that is the appraisal for the subsequent year, 
but I think this court has to look through the facade to see 
what actually happens. No new appraisal was made, and there- 
fore, nothing has changed in essence from the situation 
which was before this court in so far as a continuum of 
change in the assessment basis is concerned. | 

We, therefore, of course, had to -- The District 
says we were candid with the court. We can't be anything 
but candid and tell the court that we have not gone before 
the. Board of Equalization and Review. Thus, if we were to 


file a petition which we normally could do had we gone before 
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[4] the Board between October and December, we would be in 
a position where the same argument would be made, that not 
having raised our objection before the Board of Equalization 
and Review, we are now precluded from coming before this court 
because the argument would continue that a prerequisite for 
jurisdiction in this court would be our appearance before the 
Board of Equalization and Review for the fiscal 1970 assess~- 
ment. 

So our position is simply that as a matter of law 
this court when it rules on that assessment for the fiscal 
769, and I might respectfully point out to the court that in 
our original petition, Paragraph 4, A and B, we have stated 
that we claim excess taxes charged of so many dollars per 
year. In other words, this is not taking or should not have 
taken, the District particularly by surprise concerning our 
contention that we are entitled to the same relief straight 
through. 


I might also say that -- and I have filed a reply 


to the opposition which may not be reflected in Your Honor's 


files since I filed it on the 17th and it may have just been 
received into court this morning -- but I merely said to the 


court that we are entitled to it as a matter of law. The 
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reason that we brought it up by way of motion was because we 
were appraised very kindly by Mr. Wixon of the District's 
position. And I always believe in getting these things out 
into the open early and discussing them rather than letting 
them fester and create a problem at the end of the case. I 
[5] also pointed out that there has been no affirmative 
action by the District to change the assesement!| They have 
merely left it as it was, and therefore, we feel that on 


this basis we are entitled, if the court finds relief at all 


in this case --that we are entitled to have an order which 


| 
would comple the District to continue that same relief to any 


subsequent year, 1970 or otherwise, that might be involved. 
For example, supposing that Your Honor was to rule in our 
favor, we would not appeal. And the case would pend for 
another, let us say two years, I won't say it will be that 
long, but it could be, during that period of time what is 
our relief? Do we go back continually over and over again, 


and then come back to the court of Appeals and say we want 


to amend our petition before this court to include this year, 


and this year, and this year. 
And I say that this is not what is required of liti- 


| 
gants under the law, and as a matter of law we are entitled 


to the relief. 
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THE COURT: I would put the matter this way: that 
in substance it is your contention that since there has been 
no actual physical reappraisal and determination of, let us 
say, the exact same dollar figure for the fiscal year 1970, 
that one looks through the formal situation that is of re- 
appraisal each year theoretically might exist when actual 
situation -- which the District has simply reassessed actually 


the same amount as the prior year with no intervening change 


[6] in circumstances of any substantial nature. Why you 


contend that until such time as there is another appraisal 
ef which you are made familiar, why the subsequent years un- 
til a real new appraisal is covered by the action on fiscal 
1969? 

MR. FINK: That is correct, Your Honor. 

THE COURT: Mr. McCally. 

OPENING STATEMENT OF ROBERT E. MC CALLY, ESQ. 

MR. MC CALLY: Your Honor, we filed the written 
opposition really based on three points. 

First was a procedure on Rule 11-A of this court, it 
provides that a motion for leave to amend the pleadings shall 
state reasons for granting it, and should be accompanied by 


the proposed amendment. 
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Now, Mr. Fink's motion gave the reasons, but I 


don't see attached to it any proposed amendment so I think 
! 


it is procedurally defective. 


THE COURT: No, I am not going to accept | 


MR. MC CALLY: Well, that is simply argument, Your 


THE COURT: OK. 
MR. MC CALLY: Now, number two, those sections of 


the Code, particularly 47,702, which deals with assessments, 


speaks of assessments on an annual basis, and each year an 
assessment is made. And I assume by this time, September, 
Mr. Fink's client has received his 1970 real SERS) tax 
[7] bill. That particular section which I refer to states 
that assessments of real estate in the District of Columbia 
for purposes of taxation shall be made annually in the same 


manner and subsequent to the same limitations as heretofore 
| 


provided by law and et cetera. : 

Now, Mr. Fink has spoken of appraisals. I don't 
know whether he is confusing that with assessment or not. As 
the court well knows, the District uses the mass appraisal 
system, and if you want to call it that conditional appraisal 
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has been made which is an assessment. Now, it may well be 
for this year, and I don’t know what evaluation was appraised 
to that property, but a new assessment has been made. And 
the bills are normally sent out in September as I stated 
before, his client should have that so a new assessment has 
been made. 

Now, once the assessment has been made the Code, 
Section 47--709 which deal with evaluation of real property 
states that the evaluation of said real property made and 
equalized as aforesaid shall be approved by the Commissioners 
not later than July 1, annually, and when approved by the 
Commissioners shall constitute the basis for taxation for 


the next succeeding year, and until another evaluation is 


made according to law which is done every year. 


Now, once that assessment has been made, Section 47- 

2405 comes into play which provides that a complaint shall 
first be made before the Board of Equalization and Review as 
[8] Mr. Fink has quite candidly stated they did not do so. 
O£ course, our position is that each year there is a new 
assessment and in order to protect yourself you must file a 
petition to this court, a prerequisite to file petition is 
that a complaint must be made to the Board of Equalization 


and Review. 
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So for these reasons we feel that the motion for 


leave to amend should be denied. 


THE COURT: Now let me ask you, hasn't this ever 


| 
come up before? 


MR. MC CALLY: Your Honor, we have a series of cases 
here, the Shoreham Hotel patticularly. In those cases counsel 
for those petitioners each year in order to protect them- 
selves did file new petitions and that is the Sasicte matter 
is handled, and of course, we take the position that is the 
only way it can be handled. | 

MR. FINK: May it please the court, just two brief 
observations. Number one, it appears that this Case is 
destined to have some ramifications in many ereeel oc proce- 
dure. This just happens to be one of them. The District 
admits that they have a mass appraisal system. I think Your 


Honor knows .what they mean by that; namely, this is it. This 


is what the appraisal is going to be.. We have already done 
it once before, we are not going to go back and redo it. 

Now, that admission certainly it seems to me, and it 
is a fact that bolsters our position with respect to what they 
{9] actually did, and it is a matter of substance over form. 
I also urge the court, and I recognize that this is not an 


argument in this sense that -- but I think it is relevant 
| 
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here-- that, it is a matter which can and probably will from 
what I understand about the District's position here today 
be decided in the Court of Appeals, and I think the court 
should let the Court of Appeals decide it because we will 
in all probability be there. And I say that our argument 
represents a rational and practical solution to a problem 
which otherwise would create an injustice at the very least 
and would be contrary to what is intended by having litiga- 
tion pendingion these matters at the time they are going on. 

It just is ridiculous in my mind to have a multipli- 
city of suits and a multiplicity of pleadings on the same 
issue when no different situation is in fact in existence. 

THE COURT: Now, Mr. Fink, it occurs to me that 
this is going to require at least a minimum of factual evi- 
dence, don't you know, as to what occurs in regard to the 
assessment rather than appraisal or you can say appraisal 
and assessment of D. C. real estate. In other words, if as 


you state substance or control over form in regard to a sub- 


sequent year, why then there ought to be a minimum of least 


of fact in the record showing what the District procedure is. 
MR. FINK: I will present that evidence during the 


course of my'case, Your Honor, with our own expert witness, 
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[10] and I intend to do so. 


THE COURT: Yes. Now you see in the abstract, of 


course, a decision with regard to fiscal year 1969 doesa't 
necessarily control like fiscal '70 any subsequent year, let 
us say five years from now because property values are, of 
course, changing all the time. 

So hopefully, we will have a record that contains 
some fact’ on which this motion, of course, can be determined. 
Is there anything further, Mr. McCally? 


“MR. MC CALLY: No, Your Honor. I might just say 
one thing. Of course, we have today real property is on the 
rising market as we all know. Now, if you take the reverse 
of this situation, I don't think the taxpayers would want to 
be bound by court decision for one year if real property 
suddenly dropped by saying well here is a court ake Now 
just because we assessed last, next year you still have to 
pay the old rate. I don't think that is the way it was in- 
tended, and while you can have what Mr. Fink calls a multi- 


plicity of suits, the Statute requires it. What he in ef- 


fect is asking for in my own opinion is practically injunctive 


relef. And as we all know, the courts can not enjoin the 


collection of taxes. 
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THE COURT: I am perfectly aware of what the Statute 
says here, and I also don't particularly take to the idea of 
filing papers just to preserve one's position if one doesn't 
[11] have to you know. In other words, if it is merely a 
formality why my inclination is to say waive the formality 
wherever possible. 

MR.’ MC CALLY: Your Honor, I could agree with you 
accept for one thing what I think you really have here is an 
exhaustion of administrative remedies. You have an adminis- 
trative process to afford relief, to prevent people from 
getting into court is well aware, in many instances the Board 
of Equalization and Review does lower taxes, thus obviating 


the necessity. 


Now, Mr. Fink can't say with any certainty any more 


than I can had he gone before the Board of Equalization and 
Review they wouldn’t have given him some relief. 

THE COURT: For 1970? 

MR. MC CALLY: That is true. That is correct. 

THE COURT: Now, incidentally, if by any chance 
there is more than a purely routine filing of the papers for 
1970 under these circumstances, I hope you would bring that 


out as a fact, you see. In other words if the Board actually 
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looks at the refiling of petition similar to the one filed 
in 1969, when it comes into the year 1970, why I would ap- 
preciate knowing about it. 
MR. MC CALLY: Your Honor, there would be a complete 


hearing and with the opportunity for presentation of apprais- 


als and that type of thing, and it probably would be looked at 


(12] again. | 

I don't think any of these hearings down there are 
routine. Those who seek them from what little experience I 
have come pretty well armed to prove their point, and of 
course, we try to give them that consideration which we think 
they are entitled to. Of course we do have disagreements. 
As Your Honor well knows we have had this aropaens of disturb- 
ances here several years ago which has affected zeal property 
in many areas. And certainly in those areas, I do know, ad- 
justments have been made to take into Ronsideracion the phy- 
sical factors that have affected the neighborhoods. But I 
certainly believe that had a protest been made, they would 
have given a full hearing and would not have been a routine 
hearing. 

THE COURT: Is there anything further on this motion? 


MR. MC CALLY: No, Your Honor. 
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THE COURT: Well, I will reserve decision on the 
motion and cover it in the decision on the merits. 

OPENING STATEMENT OF HENRY E. WIXON, ESQ. 

MR. WIXON: Your Honor, if I may, I would like to 
address myself to the earlier motion that the District of 
Columbia filed. That is to say one that sought a dismissal 
in this petition on the ground that the amount of tax was not 
paid in full prior to the filing of the petition, by Mr. 


Berenter and by others in this case. 


I certainly am not going to take the time of this 


[13] court to reiterate what was set forth in the motion 
on the record, but one comment I think I ought to address 
myself to, one comment in Your Honor's memorandum in this 
matter relating to what took place in Greenstein versus the 
District of |Columbia. Since I was counsel of that case, I 
can assure Your Honor, Mr. Fink has been supplied with the 
necessary materials in that case. The briefs were filed and 
the case was fully argued before the United States Court of 
Appeals. 

THE COURT: Well, now, whatever I said I took out of 


MR. WIXON: I certainly want to call that to Your 


Honor's attention because -- 


93 


THE COURT: Well I see -- 
MR. WIXON: If Your Honor will pardon my interrup- 
tion, but on Page 9, reading from Your Honor's rei 
oh, approximately one-third down the page, it is beaved, and 
I am quoting, "What the authority of the Greenstein case 
rests on the painstaking research of the transcript and 
record there made. There are no findings, no conclusions, 
accept the ultimate conclusion, no opinion or decision ex- 
plaining the action taken. Apparently, no briefs were filed 
in the Court of Appeals. The points demanded on bral argu- 
ment are not known. The matter is not conclusively set." 
Of course I shall not read on. I simply wanted to bring 
to Your Honor's attention the fact that case was fully briefed 
[14] and argued in the United States Court of Appeals. 
Now, it is true that no opinion was written. We 
just have a memorandum confirming the determination of the 
Tax Court. | 
THE COURT: I am sorry for that mistake. 
MR. WIXON: Not necessarily a mistake sir, I wanted 
to alert you to the fact that there were briefs. | 


THE COURT: I am sure this record will be complete. 


The reason for that mistake was such -- is such -- that the 


only words that we have from the United States Court of 
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Appeals is, "This case came on to be heard on the record 
from the District of Columbia Tax Court, and was argued by 
counsel.” 

In other words, that those words indicated to me 
that it was on the record plus oral argument, and I didn't 
realize it also had been written. 

MR. WIXON: That is of no particular materiality, 
but I think that it can be stated that the Court of Appeals 
did consider the matter at least in so far as these cases 
are ordinarily heard by the Court of Appeals fully. Again 
as I say I would like to renew our motion. The predicates 
for it are set forth in the memorandum. Your Honor has quite 
true considered those arguments in the memorandum Your Honor 
filed. But I believe that the Greenstein case is substantial 
authority for the proposition that we attempted to annunciate, 
and again I do not think this court has jurisdiction to hear 


[15] this case and to determine it and as a consequence of 


it we renew our motion to question the jurisdiction of the 


court. 
THE COURT: I appreciate your points, and I think 
‘that the points raised by petitioners are sufficiently sub- 


stantial to have them looked at by the Court of Appeals. So 


95 


I will deny the motion as renewed. 
MR. WIXON: But to save Your Honor some time and 
trouble here I might say that it is our proposal to stand 


on the motion. 


THE COURT: And you don't propose to --' 


MR. WIXON: We are not going to go forward. We are 
going to stand on the motion. 


THE COURT: Mr. Fink. 


MR. FINK: Your Honor, in light of that statement, 


I would like to apprise the court of something that has come 
to my attention Friday afternoon. There is and was addressed 
to me a letter by our expert witness which shows ‘that there 

was a mathematical error made in our computation in Paragraph 


| 
4-B. So the amount of tax would actually be -- the claimed 


excess taxes would actually be reduced. Since this cannot 


harm the District in any way since our claimed excesses are 
being reduced and not increased, I would ask the court to 
move the court to amend the petition in light of this, and 
we will present testimony to this effect. But for simplicity, 
the excess taxes we claimed were charged, let me give you the 
{16] specific lines, Your Honor, in Paragraph 4-B, the 


second line of 4-B says $5,578.32 that should be $4,378.32. 
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And on Page 3 the third line down you see the amount $144,000, 
that should be $884,000. Then the very next three words after 
that, the difference of what we have there is $185,944, that 
should read $145,944. And the total claimed excess which now 
reads $8,798.25 per year should be reduced to read $7,598.25 
per year. 

THE COURT: So that is $7,598.25? 

MR. FINK: Yes, sir. 

MR. WIXON: We have no objection, Your Honor. 

THE COURT: Thank you. The amendment will be ac- 


cepted on the stipulation of counsel. 


MR. FINK: I have one last request of the court in 


light of the District's position of standing on their motion, 

I wondered, and I am asking this for information whether the 
court would want us to introduce our petition into evidence 
and make it part of the record. I am trying to say to the 
court that we are prepared to present a full case, but I 
wonder how much of the case the court wants to hear in light 
of this situation because if they are standing on their moticn, 
I would assume that the relief that we have asked would be 
conceded arguendo subject to ~~ 


THE COURT: Well, appeal -- It seems to me highly 
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appropriate that the fact situation be stipulated in view of 
the District's position on this. In other words, that it be 
[17] stipulated that if your witness were to be presented, 
that he would testify that the values are as set out in the 
petition and all the rest of it. : 

In other words, there is no use in going through 
the formality of a hearing when we already know what the 
witness will say with these minor corrections. Now, I would 
suggest that we go off the record for a few minutes and see 
whether or not based on the District's position of not putting. 
it in their evidence on this subject, they can find themselves 
able to agree that your evidence would follow and detract 


petition, don't you know. Off the record | 


(Of£ the record discussion.) 
| 
| 


THE COURT: On the record. 

MR. WIXON: Your Honor, I hate to interject. I am 
willing to make this kind of concession in the interest of 
Your Honor's time and all the others’ time; namely, that there 
was employed by the petitioners for the purposes of making an 
appraisal of the properties here in question Mr. F. E. Dimond; 


I am willing to agree that Mr. Dimond is qualified as a fee 


| 
appraiser in the District of Columbia for this purpose. I am 
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willing to concede that Mr. Dimond would state that he did 
in fact appraise these properties, that he arrived as a con-~ 
sequence of those appraisals at certain judgments of value, 
and that he would state the valuations of these several prop- 
erties to be in the amounts that I do not have right before me 
[48] now. Now that -- 

THE COURT: As set out in the petition. As set out 
in the appraisal. 

MR. 'WIXON: As amended. Yes, as amended. Now, if 
that is the type of approach that Your Honor and Mr. Fink 
would agree to as being acceptable, I am perfectly willing 
to go that far. I cannot concede nor do I propose to concede 
that the judgments are necessarily correct because we have 


not agreed to that. We have agreed only at this point to a 


statement or recitation of the conclusions reached by the ex- 


pert, and after all that is all an expert does anyway, he 
gives an opinion. 

THE COURT: I understand. But now if you remember 
I am bound by the factual record so you can be sure that I 
am going to accept the findings that -- 

MR. WIXON: Oh, I agree. Under the circumstances I 


don't think you have. any alternative assuming that you accept 
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the jurisdiction we recognize that quite clearly. We are not 
now withdrawing from our position. I want that fully under- 
stood on the record. I am simply entering this acceptable 
in order to facilitate this particular procesdsney 

MR. FINK: Your Honor, in light of that, I would say 
that effectively the District has stipulated the dvidence 
which we prepared to present with one exception, and I want to 
ask them if they are stipulating that also; namely, that with 
[19] respect to the original or first motion we discussed 
today we told Your Honor that we would be prepared to show 


you that in essence minimally that the system that the District 


uses is a mass appraisal system, and that no new appraisal was 


in fact made of the property. Nobody went out there and re- 


appraised it in that sense. 
THE COURT: Well, I tell you, I can take official 
notice as I see it of what the situation is with respect to 
reappraisal and reassessment of a lot which for fiscal 1970 
is exactly in the same dollar amount as it was for 69 which 
is the year in question. I would possibly be aided somewhat 
in my official notice by facts drawn to ny attention rather 


than facts that I have -- I know, because this court is an 


administrative court and part of the D. C. Government. You 
| 
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see, and what happens before a case arrives at this court is 
procedure followed, are things that I am presumed to know 
about. 

MR. FINK: Your Honor, if that is the case, I would 
suggest that you might want us to prepare a proposed finding 
of fact and conclusions of law for Your Henor, which we would 
exchange between us and recite the factors that Mr. Wixon 
and I would stipulate on, and then have Your Honor consider 
whether that is acceptable to you under the circumstances. 

THE COURT: That sounds like a good procedure to me. 
Does it to you, Mr. Wixon? 

MR. WLXON: Yes, Your Honor. 
£20] MR. FINK: May we have five days in which to exchange 
them, and may the District have like time to -- 


THE COURT: Surely. I suggest ten days because 


this is going to be rather important case, and time isn't 


of the essence as I see it. 

MR. WIXON: Your Honor, so that there can be no mis- 
understanding here, and probably there isn't. Mr. Fink al- 
luded to the petition which was filed in this case, and I 
suggested that it might constitute evidence I would want it 


understood that from our position a pleading is not evidence. 
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It is simply a recitation of claimed problems, and we have 
denied of course, allegations in the petition, but I think 
what we have stated otherwise in this case, is from Mr. 
Fink's purpose. I just didn't want some involvenent here 
in respect to the petition. What we have admitted, we have 
conceded in the petition. | 
THE COURT: Well, now let me button this down, as 
far as I can see on stipulation of counsel, it hds been in 
effect stipulated that Mr. Fink would present and there are 
presently in this courtroom certain witnesses ie would 
testify to the basic facts underlying the conclusions of fact 
which are set out in Mr. Fin's petition together with the ex- 
hibits thereto, and now, the District of Columbia neither admits 
nor denies the facts as set out in that petition and as backed 
up by the written appraisals that are attached to that petition, 
[21] but does not desire to present any factual evidence con- 


troverting those petitions. Now, those facts as stated in the 


petitions. 


Now, on that basis, for the purposes of the court's 
ruling on the substance of this case, I take it that only for 
those purposes and only so that the jurisdictional matter can 


| 
go forward to the Court of Appeals, only for those purposes 
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the District admits that plaintiff's evidence that would be 
as set fort in the appraisal. 

MR. WIXON: Appraisal report which is attached, 
really, yes. And that in so far as I am aware I am -- per- 
haps Mr. Fink has other witnesses he would present, but at 
least in so far as expert opinion is concerned, my understand- 
ing is that it is Mr. Dimond who would supply his appraisals, 
conclusions to the court. 

MR. FINK: That is correct, Your Honor, and while 
we are there, I just want to maybe it would be sensible for 
me to make clear that I assume from all of this that Mr. 
Wixon understands that we would be able to prove Paragraph 1 
of our petition whereby we assert that Towne Towers is a 
limited partnership and that was denied in their’ answer, and 


I would assume that they would concede that we have the evi- 


dence here to prove that we are properly before the court in 


so far as the persons who are affected by the tax are con- 
cerned. 

MR. WIXON: I will make that concession. At the time 
we did not have sufficient evidence, information, in our files 
[22] to indicate that we should make that concession. 


THE COURT: Now, in the conclusions and findings 
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that you present, Mr. Fink, why the substance of what is go- 


ing on here and the transcript ought to be incorporated so 
that the court upstairs will understand the concessions as 
made. 

MR. FINK: If it please the court, it will be in the 
nature of findings of fact, conclusions of law, and then 
facts or conclusions of law and then the opinion of the court 
as if we can agree as we think the court would rule and then 
present it to Your Honor. i 

THE COURT: Right. | 

MR. FINK: I wonder if at this time, orcs you re- 


served a ruling on the original motion, motion number one, 


concerning the effect of the tax on subsequent years whether 


you would give us some guidance as to your position on that 
in light of these developments so that we can put something 
in there to cover the entire proceeding. | 
MR. WIXON: Would it perhaps be petter, ‘Your Honor, 
if Your Honor had the opportunity to consider that partic- 
ular motion perhaps reach a conclusion respective and then 
advise counsel of your conclusions. Perhaps then we could 
| 


prepare whatever is necessary to finalize this matter. Would 


that be more expedient or more advisable? 
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MR. FINK: It is agreeable with me, Your Honor, I 


want to do whatever is convenient for the court. The only 


[23] point I was making was I thought that all of the 


matters ought to be encompassed in the one final order of 
the court so if we appeal, we can appeal all the matters at 
the same time. 

THE COURT: I don't have enough before me, enough 
expertise including expertise to rule that a petition filed 
for 1969 would cover 1970, especially in the face of the 
statutory provisions. I am aware of the fact that on these 
mass appraisals that the appraisers for the District of 
Columbia don’t actually revalue each of these parcels every 
year and theoretically that is what happens theoretically 
legalistically speaking. And I am up against the legalism, 
the form of things, rather than the substance. I am up 
against the fact that the statute says that this is to be 
done annually. I must say that I don't know where the cut- 
off would be if I were to rule in future years were included 
in the petition drafted or given here. I don't know where 
the cut-off would be. 

I would have to set some sort of cut-off such as 


that the ruling on the year '69 will continue until such time 
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as there has been an actual re-evaluation. Well, that would 
be sort of writing the Statute myself as I see it. I mean I 


| 
am by no means -- anyone who tries to arrogate the power to 


write these Statutes, and so my inclination certainly is quite 
| 


clearly to deny the second motion for our hearing. I am 
[24] also perfectly aware of the multiplicity of papers 
that are involved, I mean, and the sort of futility of going 
through the administrative processes here when there is a 
case pending. 

The District assessors all of whom are very honest 
and very conscientious people have their view, and I am sure 
that on the Board of Assessment Review on a formal piece of 
paper to be filed for the 1970, they would reiterate their 
point of view or even say, "Because of the eee increase 
in values, it is even more conservative than it was in 1969.” 
That is the way things are, but I just can't predicate my 
decision on this motion on the factual situation that might 
or might not exist and it probably does exist, but I have to 
predicate it on the words of the Statute. So I on inclined 
to deny that motion. 


I would suggest that you write your stipulations or 


findings on the basis of the motion is denied, and I will 
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give it more consideration. And if I come out to any dif- 
ferent result as a result of my deliberations, I will tell 
you about it at that time. 

MR. FINK: Thank you. 

MR. WIXON: Your Honor, will probably be interested 
in the fact that the matter of the proposed fiscal year 1969 
evaluation assessment after consideration by the Board of 
Equalization Review was reduced from that originally proposed. 


THE COURT: Well, that is brought out in the petition. 


£25] MR. WIXON: Yes, sir, I was only suggesting that 


however unfortunate it may be depending upon the conclusions 
reached, let'us say unfortunate for Mr. Fink's client or for 
the District, it is rather difficult to say that an appeal to 
that Board would not perhaps produce a gain or different re- 
suits. You can’t really say that we start off with the figures 
too which is: the proposed assessment of which the taxpayer is 
made aware, and it is because of the possibility of error 
that the Board of Equalization and Review has been proposed 
to hear these matters. So to say that the proposed assess- 
ment, if you will, for 1970, 1971, and 1972 would not have 
been adjusted had their been an appeal to the Board of Equal- 
ization and Review is to make assumptions I think which are 


extraordinary difficult to manage. 
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THE COURT: Right. That is the reason that I am in- 
clined to go the way I amon this. Unlike, for instance, the 
official notice that I took in the first on my semscanion of 
the first motion, where I took official notice of the fact 
that real estate bills come out providing for payment in Sep- 
tember and March and so on, this here depends on the Board of 
Equalization and. The Board might have completely different 
members with completely different philosophies from year to 
year. Some Board member might come on and feel that he is not 
at all constrained to abide by the decisions of the last year's 
Board of Equalization and Review. They ought to have a 
[26] chance to exhaust the administrative process in each 
case as I see it before you get this far. | 

It may be pro forma, but there is a chance that it 
won't be pro forma. Is there anything else to come before us? 


MR. FINK: Just one observation if I may continue 


that thought, Your Honor. There was reference made to the 


Shoreham Hotel case. I think Mr. McCally mentioned that the 


file with subsequent petitions, but the question is whether 
the subsequent petitions --were those subsequent petitions 
all heard in the same case. I assume that they were. They 


were not? 
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MR. WIXON: They were not. 

MR. FINK: They were heard as a separate appeal? 

MR. MC CALLY: They were because the cases were go- 
ing on and the other petition had not come up yet. 

THE COURT: So that the decision in the Shoreham 
Hotel case covered a given fiscal year. 

MR. MC CALLY: Well, it never went to a decision, 


Your Honor. The case was settled, but it went -- the case 


was heard and only for those years encompassed in the first 


petition where it had to be another hearing because it was a 
different year and different appraisements or assessments 
had been made. 
THE COURT: Is there anything further? 
MR. FINK: No, Your Honor, thank you. 
MR. WIXON: Thank you, sir. 
THE COURT: The hearing is hereby concluded. 
(Whereupon, at 10:55 a.m., the hearing in the above- 


entitled matter was concluded.) 


* * 


FILED | 
OCTOBER 22, 1969 


DOCKET NO. 2072 


REPLY TO MEMORANDUM IN OPPOSITION TO PETITIONERS’ 
MOTION FOR LEAVE. TO. AMEND. PETITION | 


1. Respondent's contention concerning Rule 11 of the 
Rules of this Court is not well founded. The Petition it- 


self, Paragraphs 4(a) and (b) refer to a claim for excess 
taxes charged--per year. The Petition to amend was an 

attempt to bring to the attention of the Court the conten- 
tions of the District concerning the Limitation lof the ap- 


plicability of a ruling to be made by this Court in this case 


upon a final hearing. The Petitioners’ contentions are that 
| 
they are entitled to this relief as a matter of law. There- 


fore, their request for general relief is appropriate under 


these unusual circumstances. 
2. With respect to Section 47-702 of the District of 
Columbia Code, 1967, referring to annual assessments of real 
estate, Petitioners take the position that in the absence of 
affirmative action by the taxing authorities concerning the 
valuation of the property in an either upward or downward 
direction, the District has, in fact, made no reassessment of 


the property for the subsequent year. Absent such affirmative 
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action, putting the Petitioners on notice of a proposed 
change or affirmation as the case may be, the District is 
bound by the litigation pending as that litigation may 
affect all subsequent tax years. 


x * * 


FILED 
JANUARY 13, 1970 


DOCKET NO. 2072 
DECISION 

On December 30, 1968, petitioners filed their petition 
for review of two real estate tax assessments determined by 
the Board of Equalization and Review on May 6, 1968, for the 
fiscal year 1969 (i.e., July 1, 1968 to June 30, 1969). 

On September 30, 1968, petitioners had timely paid the 
first half of the taxes resulting from such assessments, 


totalling $34,707.92, in accordance with the respondent's 


long and firmly established rule that the "first half" of 


such taxes is due by September 30 and the "second half" by 
March 31 of the given fiscal year. 

On February 13, 1969, respondent filed its motion to 
dismiss the petition for review on the basis that the total 
taxes due as a consequence of the assessments had not been 


paid in full prior to the filing of the petition, and 
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contending that this court therefore lacks jurisdiction to 


hear and determine the proceeding. On February 24, 1969, 
petitioners filed their opposition to this Roeton to dis- 
miss. : 

On June 19, 1969, the court issued its Ruling and 
Order on Motion to Dismiss Petition, denying the dismissal 
of the petition and ruling that the appeal would be heard 
and determined on the merits upon showing that the second 
half of the taxes resulting from the said assessments had 
been paid. 97 W.L.R. 1197; CCH D.C. State Tax Reporter, 
par. 200-136. 

On August 1, 1969, petitioners and respondent filed 
their stipulation "that the March installment of tax has 
been paid in full on the 26th day of March, 1969"; i.e., 
had been timely paid in full. The attachments to the stipula- 
tion show payments totalling $34,657.92 on account of this, 
the "second half" of the taxes due for the fiscal year 1969. 

On October 10, 1969, petitioners filed their motion 
for leave to amend their petition to incorporate therein the 
review on the merits of the assessments made by the Board of 
Equalization and Review for the fiscal year 1970 (i.e., 

July 1, 1969 to June 30, 1970) and "all subsequent years 
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thereafter" for the properties in question. It appears from 
said motion that such assessments for 1970 were identical 
with the assessments for 1969, and that relief is sought in 
order to avoid multiplicity of actions. 

On October 14, 1969, respondent filed its opposition 
to this motion for leave to amend. It appears from said op- 
position that respondent contends that assessments are, as a 
matter of law, annual rather than occasional or sporadic, no 
matter what the actual facts may be, and that complaint to 
the Board of Equalization and Review must accordingly be re- 
iterated each year. 

On October 14, 1969, respondent also filed its answer 
to the petition herein, generally denying most of the allega- 
tions made therein, and putting petitioners to their proof. 

On October 15, 1969, the court issued its order deferring 
until after the hearing on the merits its ruling on petitioners’ 
motion of October 10, 1969 for leave to amend. 

On October 20, 1969, the proceeding came on for hearing 
on the merits, resulting in the stipulations, findings and 
conclusions detailed below. 


On October 22, 1969, petitioners filed their reply to 


respondent's opposition to motion for leave to amend. It 
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appears from said reply that petitioners contend that absent 
Naffirmative action", there has in fact been no annual re- 
assessment of the properties in question for the fiscal year 
1970 or other years subsequent to the Raeeoements for 1969 
now in question, and that the determination for 1969 will as 
a matter of fact bind subsequent years in the absence of 
actual reassessments. 

The motion for leave to amend. The motion is denied 
on the authority of Congregational Home v. District of 
Columbia, 92 App. D.C. 73, 202 F.2d 808. The court there 
accepted at face value the statutory procedure for annual 
assessments, assumed that the various steps in the listing 
of property subject to taxation had been taken, including 
consideration of taxpayer's claim to exemption from taxation, 
and denied taxpayer's right to make claims for exemption in 


Equally, in the case at bar, the assessment of 


etitioners' real estate is, as a matter of law, "made an- 
P 


nually", Code 47-702, on the basis of "the value of each 
| 


separate tract or lot of real property in the District of 
Columbia in lawful money", Code 47-705, subject to revision 
by the Board of Equalization and Review, Code 47-708. Since 


petitioners have not reiterated their complaint concerning 


the assessments on the properties in question for the fiscal 
year 1970 to the Board of Equalization and Review, they may 
not be heard thereon in this court. Code 47-709. 

The hearing on the merits. (a) On stipulation of 
counsel, a mathematical error in the computations set out in 
paragraph 4(b) of the petition, resulting in the reduction of 
petitioners’ claim for refund from $8,798.25 to $7,598.25, 
was accepted. 

(b) On stipulation of counsel, petitioners are acu 
cepted as the real parties in interest, with personal capa- 
city to maintain this proceeding. 

{c) On stipulation of counsel, it is accepted that Mr. 
F. E. Diamond, a qualified fee appraiser in the District of 
Columbia, personally present at the hearing, would testify that 


in his expert opinion the appraised value of the Towne Towers 


Apartments for purposes of D. C. real estate tax for fiscal 1969 


is $1,173,250 and of the Aristocrat Apartments is $884,000, 
rather than, respectively, $1,280,581 and $1,029,944 at which 
figures said properties were assessed. It is equally accepted 
that the real estate taxes resulting from the assessments thus 
determined to be excessive are, in turn, excessive in the amount 
of $3,219.93 for the Towne Towers property and $4,378.32 for 


the Aristocrat Apartments property, or a total of $7,598.25. 
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(d) Respondent presents no evidence controverting the 
facts so accepted by stipulation, but stands on and reaffirms 
its position that the D. C. Tax Court lacks jurisdiction to 


hear the proceeding on the merits. 


Wherefore, it is ordered and adjudged, that 


1. Petitioners' motion for leave to amend be, and 
hereby is, denied. ! 

2. Respondent's motion to dismiss, re-presented at 
the hearing herein, be and hereby is denied. The Ruling and 
Order on Motion to Dismiss issued June 19, 1969 is hereby 
incorporated herein by reference. | 


3. Petitioners shall have and recover from the District 


of Columbia the sum of $7,598.25 plus statutory interest, on 


account of excess taxes paid on the properties more fully 


described in the petition herein, for the fiscal year 1969. 


* * * * 
FILED 
JANUARY 26, 1970 


DOCKET NO. 2072 


PETITION FOR REVIEW OF A DECISION OF THE | 
DISTRICT OF COLUMBIA TAX COURT 
| 


To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Columbia 
Circuit: 


\ 
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1. The District of Columbia petitions for review by 
the United States Court of Appeals for the District of 
Columbia Circuit, of a decision of the District of Columbia 
Tax Court made in the above-entitled case. 

2. The decision of which review is sought reversed 
an assessment of real estate tax against petitioners Allen 
Berenter, Allen Morris, Max Leder, and David Hornstein, 
general partners of Towne Towers Associates, a limited part- 
nership, for the fiscal year 1969, in the total amount of 
$7,598.25. 

3. The decision of the Tax Court was entered on 


January 13, 1970. 


* 


FILED 
JANUARY 29, 1970 


DOCKET NO. 2072 
CROSS-PETITION OF PETITIONERS FOR REVIEW OF 


A ‘DECISION OF THE DISTRICT OF COLUMBIA 
TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the Unitec 
States Court of Appeals for the District of Columbia Circuit: 


1. ° Allen Berenter, Allen Morris, Max Leder, David 


Hornstein, as General Partners of Towne Towers Associates, 
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a Limited Partnership, Cross-Petitioners herein, Petition 
for Review by the United States Court of Appeals for the 
District of Columbia Circuit, of a decision of the District 
of Columbia Tax Court made in the above entities case. (D.C. 
Code, §47-24(a) (1967 ed.)) 

2. The Cross-Appeal seeks review of that portion of 
the decision which denied Petitioners' Motion for Leave to 


Amend the Petition, filed October 10, 1969. By denying the 


Motion the Tax Court refused to find that the adjustment to 


the assessment binds all subsequent years in the absence of 


actual reassessments having been made during the pendency of 
| 


this litigation. 


3. The decision of the Tax Court, including the denial 


of the Motion for Leave to Amend was entered on January 13, 


1970. 
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On Petition For Review OF A Decision 
Of The District Of Columbia Tax Court 


BRIEF FOR APPELLEES AND CROSS-APPELLANTS 


This Case has previously been before this Court ion cross 
motions for summary reversal and summary affirmance, which 
motions were denied on July 31, 1970. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Ni oS eee 


1. The Tax Court's decision in favor of the Taxpayers 
in Appeal Docket No. 23,997 was correct. The Court did not 
lack jurisdiction since the payment of the real property 
taxes in installments is payment of the tax within the mean- 


ing of Code Section 47-2403 “provided such person shall first 


pay such tax". Timely payment of one-half of the tax would 


authorize the Court to deem the appeal lodged, requiring 2 
hearing only after showing that the second installment (the 
remaining one-half of the real estate taxes) had also been 
paid. 

2. The decision of the Tax Court in Appeal Docket No. 
24,003 was incorrect in denying the Taxpayers’ Motion to 
amend the petition so that the decision in that case would 
govern the taxable year 1970 and subsequent years where a 
proffer was made showing that no re-appraisal of the property 
was in fact made, and the assessment for fiscal 1970 had remained 
the same as that for fiscal 1969 after its adjustment by the 


Board of Equalization and Review. 


2 (a) 


REFERENCES TO RULINGS 
1. “Ruling and Order on Motion to Dismiss Petition", 
i 
D. C. Tax Court Docket No. 2072, June 19, 1969, App. 36-61- 


2. “Decision”, D. C. Tax Court Docket No. 2072, 
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January 13, 1970, App. 110-115. 

See EE 

es 
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SUPPLEMENTAL RULINGS DEEMED RELEVANT 


RE oe eae 


DISTRICT OF COLUMBIA TAX COURT 


CAPITOL PARK PROPERTIES j FILED 
ASSOCIATES, et al., FEBRUARY} 26, 1970 
] | 

Petitioners, DOCKET NOS.| 2099, 2100 

Vv. j | 2101, 2102 


/and 2103 


DISTRICT OF COLUMBIA, J 


Respondent. ] 


ORDER DENYING MOTIONS TO DISMISS: 


ee 


(App. 71-74). 


ORDER DENYING TAXPAYER's MOTION TO 
AMEND PETITION. 


SAIN Eh 


(App. 113) 


STATEMENT OF THE CASE 


On December 30, 1968, Allen Berenter, Allen Morris, 


Max Leder, David Hornstein, the General Partners of Towne 
Towers Associates, a limited partnership, hereinafter referred 
to as "taxpayers", filed a petition in the District of Columbia 
Tax Court to "***protest a Real Estate Tax Mesesarent! for the 
fiscal year 1969 made pursuant to Section 47-708, District of 
| 

Columbia Code.***" The petition identifies the properties as 
Lots 29 and 934 in Square 212. The taxes in controversy are 
real property taxes on the described lots for the fiscal year 
1969. 

| 
The Petition attacked the assessment proposed for the 
fiscal year 1969 as well as the assessment as equalized by the 
Board of Equalization and Review for fiscal year 1969. The 
exhibits attached to the Petition (App. 12-31) contain a tax 
analysis which sets forth the assessment which Petitioners con- 
tend was the correct and proper assessment, to-wit, $884,000 
on the Aristocrat Apartments located at 1440 N street, N. W., 
Washington, D. C., Square 212, Lots 29, 30, 31, 32, 33, 106, 


107, 108, and $1,173,250 on the Towne Towers Apartments, 1420 
| 


N Street, N.W., Washington, D. C., Square 212, Lot 834. On the 


record, the District of Columbia did not present any factual 
evidence to coritrovert the facts as set out in the Petition 
an@ the written appraisals attached thereto and ultimately 
elected to stand on its “Motion to Dismiss" which had been 
denied. 

The District's motion to dismiss the petition was 
grounded on the allegation that the Tax Court lacked juris- 
Giction for the reason that the taxpayers had failed to pay 
all the real property taxes complained of prior to the filing 
by them on December 30, 1968, of their petition (App. 32). The 


record in this case indicates that the taxpayers TIMELY paid 


both the first’ half of the real property taxes on September 30, 


1968, and the second half of the real property taxes on March 26, 
1969 (App. 62-68) . 

On June 19, 1969, the Tax Court denied the District's 
motion to dismiss (App. 61). The District then filed its 
answer to the petition and the taxpayers, on October 10, 1969, 
filed a "Motion for Leave to Amend Petition." The Tax Court 
deferred its ruling on the motion and the case was heard on 
the merits on October 20, 1969 (App. 74, 69). 


As the Tax Court stated in its decision, counsel for 


| 
| 
| 
ated that 


the taxpayers and counsel for the District stipul 


"eke Mr. F. E. Diamond, a qualified fee 
appraiser in the District of Columbia, personally 
present at the hearing, would testify that in 
his expert opinion the appraised value of the 
Towne Towers Apartments for purposes of D. c. real 
estate tax for fiscal year 1969 is $1,173,250 and 
of the Aristocrat Apartments is $884,000, rather 
than, respectively $1,280,581 and $1,029,944 at 
which figure said properties were assessed..***" 
(App. 114) (inadvertently referred to in Brief 
for the District as App. 62). 


Upon this Court's affirming the Tax Court's decision in 


23,997, taxpayers would be entitled to recover from the 


District the sum of $7,598.25 plus statutory interest, due 


to excess taxes paid on the properties as described in the 
| 


Petition. 


The District presented no evidence and elected to stand 


on its "Motion to Dismiss". 


On January 13, 1970, the Tax Court handed down its 
| 


decision in which it said: 


"lL. Petitioners' motion for leave to amend be, and 
hereby is, denied." 


"2. Respondent's motion to dismiss, re-presented at 
the hearing herein, be and hereby is denied. The 
Ruling and Order on Motion to Dismiss issued 
June 19, 1969 is hereby incorporated herein by 
reference." 


“3. Petitioners shall have and recover 
from the District of Columbia the sum of 
$7,598.25 plus statutory interest, on account 
of excess taxes paid on the properties more 
fully described in the petition herein, for 
the fiscal year 1969." (App. 115). 


The District and the taxpayers then filed Cross- 


Petitions For Review Of a Decision Of The District Of 
Columbia Tax Court. (App. 115-117). 

On March 26, 1970, this Court granted the motion of the 
taxpayers to consolidate the cross appeal and appeal, each of 
which had been filed on March ll, 1970. 

On March 30, 1970 the District and the taxpayers filed 
a joint motion to extend the time within which to file the 
brief and joint appendix and requested the Court to grant 
additional time for both parties to file their petitions for 
summary relief.' This motion was granted on April 27, 1970. 

Thereafter the District filed on April 24, 1970, a 
combined motion for summary reversal in docket numer 23,997 
and for summary affirmance in docket number 24,003. The 
taxpayers thereafter, on May 4, 1970, filed their combined 
motion for summary affirmance in docket number 23,997 and 
for summary reversal in docket number 24,003. On July 31, 


1970 this Court denied all motions. 


I 


The Tax Court properly lodged T ayers' eal 


after September installment (one-half of rea! 
estate taxes were paid and heard and Setecmsnes 
their Appeal after a showing that the March 
installment (the remaining one-half) of the real 
estate tax had also been paid. 


The statutory language of Section 47-2403 of the D. C. 
| 
Code "shall first pay such tax" does not require prepayment of 


the tax. The language of that statute is as follows: 
"Any person aggrieved by any assessment by the 
District against him of any personal-property, 
inheritance, estate, business-privilege, gross-— 
receipts, gross-earnings, insurance-premiums, or 
motor-vehicle fuel tax or taxes, or penalties 
thereon, may, within ninety days after notice of 
such assessment, appeal from such assessment to the 
board, provided such person shall first pay, such 
tax, together with penalties and interest due thereon, 
to the collector of taxes of the District of Columbia. 
The mailing to the taxpayer of a statement of taxes 
due shall be considered notice of assessment with 
respect of such taxes. Tte board shall hear and 
determine all questions arising on said appeal 
and shall make separate findings of fact and con- 
clusions of law, and shall render its decison thereon 
in writing. The board may affirm, cancel, reduce, or 

increase such assessment." (Underscoring scEpitec ) 


This section of the Code requires that the person aggrieved 
"“* * * shall first pay such tax, together with 


penalties and interest due thereon, to the collector 
of taxes of the District of Columbia. * * *" 


The foregoing section of the D. C. Code is properly 


construed by giving effect to Section 47-1209 stating “real 


estate taxes shall hereafter be payable semiannually in 

equal installments in the months of September and March." 

Thus, the language “shall first pay such tax" of Section 47-2403 
must mean to first pay whatever tax is due at the time the 
petition is filed. 

The undoubted Power of Congress to provide any reasonable 
system for the collection of taxes and the recovery of tiem 
where illegal requires that property not be taken without due 
process of law insofar as the method of collecting and pro- 
tection of the taxpayer is concerned. In this case, taxpayers’ 
constitutional rights would be violated to construe the statute 
as denying their right to appeal (App. 61) 

Greenstein v. District of Columbia, D.C.T.C. Order dated 
5/10/62 (affirmed without opinion by the U.S.C.A. for the District 
of Columbia Circuit on Pebruary 13, 1963) (App. 48, 49) should 
not be dispositive of this case because the rationale on which 
it apparently rests is not supported by the statute in question. 

Section 47-2403 of the D. C. Code, incorporated by 
reference in Section 47-2405, refers to taxes which are per- 


sonal debts of those liable therefor, whereas the real estate 


tax lies against the property itself, and not the person. There- 


fore, apprehension concerning ultimate non-payment of taxes 


before a Petition is filed is not relevant in considering 
the policy and intent of the D. C. real estate tax 
laws. 

| 


A requirement that real estate taxes be prepaid as a 


condition to the Tax Court's review would preclude taxpayers 
| 


use of dollars representing one-half of the taxes due for a 


period of six months. 


| 
| 
| 
The language of the statute authorizing an appeal in 


real property tax matters in Section 47-709, D. c. Code, 1967, 


is as follows: 
"x * *Any person aggrieved by any assessment, 

equalization, or valuation made, may within! ninety days 
after October 1 of the year in which such assessment, 
equalization, or valuation is made, appeal from such 
assessment, equalization or valuation in the same 
manner and to the same extent as provided in Sections 
47-2403 and 47-2404: Provided, however, that such 
person shall have first made his complaint to the 
Board of Equalization and Review respecting! such 
assessment as herein provided, except that, in case 
of increase of valuation of real property over that 
for the immediately preceding year, where no notice 
in writing of such increase of valuation is! given 

the taxpayer prior to March 1 of the particular year, 
no such complaint shall be required for appeal." 


The authority of the Tax Court is to "***affirm, cancel, 
| 
reduce, or increase such assessment," and, according to Section 
47-2407 of the Code, 


“Any sum finally determined by the Board to have 
been erroneously paid by or collected from the taxpayers 


shall be refunded by the District to the taxpayer 
from its annual appropriation for refunding 
erroneously paid taxes in said District.” [under- 
scoring supplied] 


Real estate taxes and personal property taxes may be 


paid semiannually in equal installments in the months of 
September and March (Section 47-1209, D. C. Code, 1967): 
“Real estate taxes and personal taxes of all 

kinds shall hereafter be payable semiannually in 

equal installments in the months of September and 

March..." (Underscoring supplied) 

Section 47,2403, D. C. Code, 1967, has been described 
by the Court below "as a secret flaw in the Code" since a cross- 
reference is misnumbered in the Code when the Code is compared 
to the basic statute. Code Section 47-2405 codifies sub- 
section {q) of Section 5 of Title 9 of the Revenue Act of 
1937, as amended by the Act of June 10, 1952, which provides 
for Appeal from such assessment, equalization, or valuation 
in the same manner and to the same extent as provided in 
Sections 3 and 4 of this Title. 

Sections 3 and 4 are Sections 47-2403 and 47-2404 of the 
Code--not Sections 47-204 and 47-2413 as referred to in the 
Code Section 47-2405. 

The Legislative history, which added Title 9 to the District 


of Columbia Revenue Act of 1937, makes no refererce to tax pre- 


payment with regard to Tax Appeals. It is futile to speculate 


as to the failure of the Congressional Committee Reports to 


make reference to "prepayment" or "full payment” of a disputed 


tax as a pre-requisite to an appeal. (H.R. 10066, 75th Congress, 
3rd Session, which became the Act of May 16, 1938, and added 
Title 9 to the District of Columbia Revenue Act of 1937 estab- 
lishing the then Board of Tax Appeals; Senate Report No. 1612 
accompanying H.R. 10066, 75th Congress, 3rd Session, dated April 
18, 1938, and in House Report No. 2107, 75th congress, 3rd 
Session, accompanying H.R. 10066, dated April 7, 1938.) 

It is, therefore, desirable to accept the words of 
Section 47-2403 “first pay such tax" as requiring gniy that 
payment be made as due and not in advance. This position is 


strengthened by construing Section 47-2403 giving effect to 


Section 47-1209 which provides that "real estate taxes shall 


hereafter be payable semi-annually in equal installments in 
the months of September and March." (Underscoring supplied) 
The installment payment provision uses the word "shall". Cases 


| 
are legion which construe the word "shall" as mandatory. It is, 


therefore, questionable as to whether installment plan payments 


| 
are the election of the taxpayer as asserted by the District, 


or a requirement. It would seem that the total tax assessed 
| 


need, therefore, not be paid before the Appeal of erroneous 
| 


assessments can be filed. 


The Court below took judicial notice of the fact that 
in mo@ern times, real estate tax bills issued by the District 
of Columbia ha@ been payable in two equal installments-- 
September and March (App. 38,107). The Court also pointed 
to the D. C. forms FP-176A (Rev. 3-68) and FP-177 (Rev. 8-68) 
which state: 


First Half Due by September 30, 1968 


This bill is for real estate taxes due for 
the period July 1, 1968 to June 30, 1969. 


Total tax may be paid with this bill. If 
total tax is not paid, you will receive a bill 
for second half tax due March 31, 1969. 
{Underscoring supplied.) 


1969 Second Half Tax Due by March 31, 1969 


After September 30, 1968, lst half tax is 
increased by 1% per month until paid (App. 37-38) . 


After March 31, 1969, 2nd half tax will be 
increased by 1% per month until paid (App. 37-38). 


These facts of which the Court below took judicial notice 
further support taxpayers’ contention with respect to the 
necessity of reading the two aforementioned sections of the 
Code together in arriving at a proper result. 

The District would have the Court strictly construe 


the statute and deny taxpayers their day in court because 


of the application of Code Section 47-2413(c) which provides: 


The remedies provided to the taxpayer under this 
chapter shall not be deemed to take away from the 
taxpayer any remedy which he might have under any 
other provision of law, but no suit for the recovery 
of an overpayment of any tax shall be instituted in 
any court if the taxpayer has elected to file an 
appeal with respect to such overpayment with ithe 
Board of Tax Appeals for the District of Columbia 
under this Chapter. 


Giving effect to the language of this statute, taxpayers 
may not upon dismissal of their Tax Court proceeds institute 
their suit in any other Court. They are thus deprived and left 
without recourse to any jurisdictional or administrative 
reviewing body for determination of their claims against the 
action of assessing authorities which deprive them of tax 
dollars. 

| 

This Court was faced with a similar conundrum concerning 
the unincorporated business franchise tax in D.C. v. Brady, 
109 U.S. App. D.C. 324, 288 F. 2d 108, which woutalieend to 
support the elimination of taxpayers’ right to ceview if their 
right to proceed in the D. C. Tax Court is denied. 

The taxpayers would be deprived of substantial con- 
stitutional rights concerning taking of their property without 


due process of law by the failure to afford them the right to 


appear before an appellant tribunal at some stage before the 


tax is irrevocably fixed. Willmut Gas & Oil Co. v. Fly, 322 


F. 2@ 301, 303 (CAS). It is desirable to avoid the con- 
stitutional questions inherent in this situation where it 
is possible to so construe the statute. (See Wickwire v. 
Reinecke, 275 U.S. 101, 105-106 and Old Colony Trust Co. v. 
Com'r., 279 U.S. 716, 727-728). 

The District cited Greenstein v. District of Columbia 
(supra, page 8). The Court below deemed the matter not 
conclusively settled, citing A.L.I. Restatement of the Law 
of Judgments, 1942, P. 319: 

Under the doctrine of stare decisis, when a 

court has in one case decided a question of 

law it will, in subsequent cases in which the 

same question of law arises, ordinarily decide 

it in the same way. The doctrine is not rigidly 


applied, and a court will sometimes overrule 
its prior decision. *** 


Industrial Bank of Washington v. D. C., 88 U.S. App. D. C. 


233, 188 F. 2d 46, which involved an appeal from the Tax Court 


to this Court; affirmed the then Board of Tax Appeals holding 
the requirement "first pay such tax” was clearly jurisdictional 
an@ citing the McFall case, 88 U.S. App. D. C. 217, 188 F. 2d 
991, which involved an excise tax on the issuance of original 
certificates of title to motor vehicles under the statute 
which authorized an appeal “provided such person shall first 


pay such tax ... under protest in writing”. 


It is obvious that the Industrial Bank of Washington 
| 


v. D. C., supra, case does not explain the jurisdictional 
necessity for the requirement of payment of a tax ace yet 
due. Neither does the McFall case, supra, explain| vhy the 
requirement for protest in writing clause considered there 


| 
is modified by the word “first" when that word in the statute 


is directly related only to the requirement that the taxpayer 


| 
shall “pay such tax". 


A tangential matter requires a brief comment. The 
District of Columbia has always argued and has been clearly 
apprehensive of the idea that a taxpayer may mvele right to 
appeal before his taxes were paid and then end up failing to 
pay those taxes. While this concern is relevant when con- 
sidering the policy, intent and statutory sensoese providing 
for the collection of taxes, it is sufficient to note that 
Code Section 2403 incorporating Section 2405 refers only to 
taxes which are personal debts of those liable individuals. 
This is unlike the real estate tax which is a debt which lies 


against the property itself and not against the person. 

In its opposition to the Motion to Dismiss filea below 
(App. 36) taxpayers pleaded in the alternative that should 
the Court feel compelled to uphold the District's contention, 


they are entitled to be heard on their claim for tax relief 


based on their payment of one-half of the taxes assessed. 
This question was reserved by this Court in its decision 


in the Industrial Bank of Washington v. D. C., case, supra. 


It. 

The Tax Court improperly rejected Taxpayers’ Motion 

to Amend its Petition so as to Include all Subsequent 

Tax Years which Included the Fiscal Year 1970 

The Court below denied Taxpayers’ Motion to Amend the 
Petition previously filed in the Tax Court on December 30, 
1968, so as to have the original Petition applied to all 
fiscal tax years subsequent to fiscal year 1969. The District 
objected on the grounds that Rule ll(a) of the Rules of Procedure 
of the Court below required a pleading to state reasons grant- 
ing it and providing that it shall be accompanied by the 
proposed amendment. This argument was overruled by the Court 
below citing substance over form. 

The Taxpayers proffered to the Court and the Court 
accepted the fact that the mass appraisal system is in effect 
in the District and that the appraisers do not and cannot 
actually revalue the parcels every year (App. 104). Thus, in 
subsequent years the assessment remains the same as that for 
fiscal year 1969. In order to avoid filing multiplicity of 


actions with the Board of Equalization and Review and in the 


Tax Court, jt was submitted that an amendment to cover subsequent 


years was proper. | 
| 


Section 47-702 of the D. C Code of 1967 does provide 


that assessments shall be made annually. Recognizing this, 


Taxpayers, nevertheless, contend and it was not denied in the 
Court below that the assessment for fiscal 1970 had in fact 
remained the same as that for fiscal 1969 after its 'adjustment 


by the Board of Equalization and Review, and that no reappraisal 


was in fact made of the property. It would therefore seem that 


Taxpayers are entitled to have the ruling by the Tax Court apply 
| 
to subsequent years, at least under the circumstances set forth 


herein. 
CONCLUSION 


Based upon the foregoing, it is respectfully submitted: 


l. That in No. 23,997 this Court should affirm the 
| 


decision of the Tax Court. 


2. That the decision of the District of Columbia Tax 


| 
Court, as it relates to the Taxpayers' Motion for Leave to 


Amend in No. 24,003, should be reversed. 


3. ‘That No. 24,003 should be remanded with instructions 


to grant the relief requested for fiscal year 1970, and all 


subsequent years in which the assessments have remained the same 


and no reappraisal was in fact made of the property. 
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